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1 Filed Nov 24 1947 Harry M. Hull, Clerk 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Robert L. 0 ’Briex and J. Franklin Hilton, 

Plaintiffs , 
v. 

Catherine S. Campbell, 

Mary Elizabeth Campbell Kinsey, 

3544 Brandywine Street, N. W., 

Washington S, D. C. 

Samuel L. Hilton, 

Sarah C. Hilton, 

Jennie M. Burch, 

Washington Home for Incurables, 
a corporation, 

3720 Upton Street, N. W., 

Washington, D. C. 

The Little Sisters of the Poor, 
a corporation, 

Washington, D. C. 

Defendants. 
Equity No. 42,193 
(Substituted Trustee): 

AMERICAN SECURITY AND TRUST COMPANY, 
15th Street at Pennsylvania Avenue, N. W., 
Washington 13, D. C. 


1 . 
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3. 

4. 

5. 

6 . 


Petitioner 


Petition of Trustee for Construction of Codicil and for 

Instructions 

1. Petitioner, AMERICAN SECURITY AND TRUST 
COMPANY, was substituted as trustee by an order en¬ 
tered in this cause on April S, 1942, “to manage the estate 
of James H. Hilton, deceased, in accordance to the terms 
and provisions of his last will and testament and subject 
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to the order of this Court. ’ ’ This petition is filed to obtain 
a construction of a codicil of said decedent in the circum¬ 
stances hereinafter set forth and to obtain the Court’s in¬ 
structions in the premises. 

2 2. All of the individual original parties to this 

proceeding are deceased, except the defendant 
ELIZABETH CAMPBELL, now MARY ELIZABETH 
CAMPBELL KINSEY. 

3. James H. Hilton died a resident of the District of 
Columbia on March 19, 1919. By a codicil dated October 
7, 1912, (amending his will dated September 7, 1900,) ad¬ 
mitted to probate in administration proceeding No. 25^707, 
he provided as follows: 

“I hereby request Robert L. O’Brien to take charge of 
my real estate and personal property, notes, stocks, and 
bonds, and money on hand that I may possess at the t;ime 
of my death, and fulfill the bequests as hereinafter speci¬ 
fied, to collect the rents of my property, also interest and 
principal of notes, stocks and bonds, and to sell the real 
estate as both Executors may elect, whenever advantageous 
to do so, and to invest the proceeds derived therefrom in 
safe real estate security; and I direct that all the mojney 
of my estate shall be kept continually invested in feal 
estate security; to pay my funeral expenses and medical 
attendance and have my remains placed in the vault) of 
the Congressional Cemetery for three months before bufial 
in my lot in said cemetery. 

“I bequeath to my son, J. Franklin Hilton and to my 
daughter Catharine S. Hilton, both to have an equal sl^are 
of the interest only from the proceeds of the estate except 
as shown in regard to the sum to be invested for and aifter 
the following bequests are provided for: 

“To my eldest son Samuel L. Hilton I bequeath, in 
lieu of the rent as shown in the foregoing will, the interest 
derived from the investment of five (5) thousand dollars 
only, during his life, unless he shall have offspring. 
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“To my niece, Sarali C. Hilton, I bequeath the interest 
derived from the investment of four (4) thousand dollars 
only, during her life. 

“To my stepdaughter, Mrs. John H. Burch, I bequeath 
the interest of three (3) thousand dollars only, during her 
life. 

“At the death of one or all of those named to receive 
interest from a definite sum invested of the estate, his 
or her share of the sum invested is to be divided equally 
and paid to my son, J. Franklin Hilton, and to my daugh¬ 
ter, Catherine S. Hilton; and in case of either of these 
two, the one living is to be paid the entire amount of in¬ 
terest of both from the income of the estate, and in case 
both should die before the other devisees named, those 
living are to be paid their interest until their death; when 
all have died, the income from the estate is to be paid 
as herein provided for. 

“I bequeath to my faithful servant, Mary Thomas, pro¬ 
vided she remain in my employ until my death, 
3 three (3) hundred and sixty dollars to be paid to 
her in instalments of sixty (60) dollars every six 
months, or ten (10) dollars per month, as she may pre¬ 
fer; should she die before the full amount is paid, the 
balance due her is to be used towards defraying her fu¬ 
neral expenses. 

“The money to be paid my son from the War Depart¬ 
ment beneficial association at my death, should it survive 
me, I request him to pay for Masses to be said at St. 
Stephen's Church, out of it until fifty (50) dollars shall 
have been paid; the balance to be turned over to Robert 
L. O'Brien to help defray my funeral expenses. 

“In case my son, J. Franklin Hilton, or my daughter, 
Catharine S. Hilton, should have any offspring, said off¬ 
spring, if of J. Franklin Hilton, shall be entitled to his 
interest after his death, and if my daughter, Catharine S. 
Hilton, should have any oifspring, such offspring shall 
be entitled to her interest after her death. 
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“In case my son, Samuel L. Hilton, should have any 
oilspring, such offspring shall be entitled to his interest 
after his death. 

“Should those enumerated as devisees have no children, 
then the money of the estate must be continually invested 
and the interest therefrom applied by the best method 
to the relief of the respectable, indigent and destitute 
widows worthy of aid, over fifty-eight (58) years of age, 
preferably the eldest, born in the District of Columbia, 
of the white race, to alleviate their condition as fair as 
it will go, for fifteen (15) years; at the expiratiop of 
said time the money of the estate is to be divided and 
paid over to the institution of the Little Sisters of the 
Poor and the Home for Incurables of Washington, D. C., 
each to have an equal share.” 

Certified copies of the will and two codicils of said testa¬ 
tor are annexed hereto as Exhibits “A,” “Band “C” 
respectively. 

4. By decree entered in this cause on March 20, 1;924, 
Robert L. O’Brien and J. Franklin Hilton were appointed 
“as trustees under the will of James H. Hilton, deceased, 
to manage the estate of said deceased according to the 
terms and provisions of said will, under the authority land 
supervision of this Court.” By order entered September 
22, 1932, the resignation of O’Brien as trustee was ac¬ 
cepted, and Joseph A. Burkart was appointed to serve as 

co-trustee with J. Franklin Hilton. J. Franklin 
4 Hilton died on April IS, 1941, and by order entered 
on May 20, 1941, Joseph A. Burkart was appointed 
sole trustee. Joseph A. Burkart died on March 2, 1942. 
Accounts of all of the aforesaid trustees have been ap¬ 
proved up to the death of said Joseph A. Burkart and 
the commencement of the trusteeship of this petitidner 
under the order of appointment entered on April 8, 1942. 

5. Petitioner is informed and believes that all persons 
named in the above-quoted trust provisions are deceased; 

(a) that Mary Thomas predeceased the testator; 
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(b) that Sarah C. Hilton died on December 22, 1931, 
intestate, that there was no administration of her estate 
and final settlement was made by predecessor trustees with 
her next of kin; 

(c) that Jennie M. Burch, named in the codicil as Mrs. 
John II. Burch, died on June 18, 1934, testate, and by 
her last will and testament appointed Joseph A. Burkart, 
then a co-trustee under the codicil of James H. Hilton, 
as her executor; 

(d) that J. Franklin Hilton died a resident of the Dis¬ 
trict of Columbia on April 18, 1941, without having had 
offspring, testate, and letters testamentary issued in Ad¬ 
ministration Cause No. 5S,496, to his widow, LUCILLE H. 
HILTON; that the final account of J. Franklin Hilton as 
co-trustee under the codicil of James H. Hilton was ap¬ 
proved and settlement of his interest in the trust made 
with his estate; 

(e) that Samuel L. Hilton died a resident of the District 
of Columbia on January 30, 1944, without having had 
offspring, testate, and letters testamentary issued in Ad¬ 
ministration Cause No. 63,106, to CHARLES LEE WIL¬ 
LIAMS and the NATIONAL SAVINGS AND 

5 TRUST COMPANY; that settlement of his interest 
in the trust was made with his estate; 

(f) that Catherine Campbell, named in the codicil as 
Catherine S. Hilton, died a resident of the District of 
Columbia on July 27, 1947, intestate and survived by her 
daughter and only child, MARY ELIZABETH CAMP¬ 
BELL KINSEY, and by her only grandchild, JAMES 
HTLTON KINSEY, who was born on May 18, 1940; that 
letters of administration on the estate of Catherine Camp¬ 
bell have been issued in Administration Cause No. 69,663 
to said MARY ELIZABETH CAMPBELL KINSEY. 

6. During the term of its trusteeship, petitioner has 
managed the trust estate in accordance with the terms of 
said codicil to the will of James H. Hilton and the orders 
of this court, and distributed the net income to Samuel 


L. Hilton and Catherine Campbell during their respective 
lives. Accountings covering said period up to April 8, 
1946, have been filed in this cause, and a supplemental 
account to July 27, 1947, the date of death of Catherine 
Campbell, is filed herewith. 

7. Petitioner is informed and believes that the testa¬ 
tor, James H. Hilton, was not survived by a wife, but w r as 
survived by his two sons, Samuel L. Hilton and J. Fralikliii 
Hilton, and by his daughter, Catherine S. (Hilton) Camp¬ 
bell, as his only heirs at law and next of kin, all thr^e of 
whom died on the dates and in the circumstances herein¬ 
before described; that in the will of J. Franklin Hilton 
a certified copy of wdiich is hereto annexed as Exhibit 
“D,” LUCILLE H. HILTON was named beneficiary of 
his residuary estate; that in the will of Samuel L. Hilton, 
a certified copy of which is hereto annexed as Exhibit 
“E,” CHARLES LEE WILLIAMS was named bene- 

... I 

ficiary of his residuary estate; that Catherine Chmp- 
6 bell, having died intestate, left as her only heir;and 
next of kin the defendant, MARY ELIZABETH 
CAMPBELL KINSEY; that the only descendants of Jajmes 
H. Hilton who survived at the death of Catherine Camp¬ 
bell, the last survivor of his three children, are the] de¬ 
fendant, MARY ELIZABETH CAMPBELL KINSEY,|and 
her son, JAMES HILTON KINSEY, an infant. 

8. On behalf of the defendant, MARY ELIZABETH 
CAMPBELL KINSEY, it has been suggested to petitioner 
that the trust under the codicil of James II. Hilton termi¬ 
nated upon the death of Catherine S. Campbell and :hat 
the entire principal of the trust now becomes distributable 
absolutely as a remainder interest to MARY ELIZABETH 
CAMPBELL KINSEY" as the only grandchild of the 
testator. 

9. Petitioner is advised that said codicil of James H. 

Hilton, quoted in paragraph 3 of this petition, is ambig¬ 
uous, and that petitioner therefore requires a consttuc- 
tion thereof by this court wdth respect to the following 
questions: | 
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(a) The codicil provides, ‘‘if my daughter, Catharine 
S. Hilton, should have any offspring, such offspring shall 
be entitled to her interest after her death Catherine 
S. Hilton (Campbell) having died, what is the nature of 
the present “interest” of her daughter, MARY ELIZA¬ 
BETH CAMPBELL KINSEY, and of her grandson, 
JAMES HILTON KINSEY? Are they, or either of 
them, entitled to income only, or to principal, and as to 
what portion of the trust estate ? 

(b) The codicil further provides, “ Should those enu¬ 
merated as devisees have no children , then the money of 
the estate must be continually invested” to carry out the 
charitable purposes hereinafter mentioned. Since Cath¬ 
erine S. Hilton (Campbell), one of the persons 

7 “enumerated as devisees,” did have a child who 
now survives, but J. Franklin Hilton, Samuel L. 
Hilton, Sarah C. Hilton, and Jennie M. Burch, the other 
persons “enumerated as devisees” all died, as petitioner 
is informed, without having had children, does the last 
sentence quoted from said codicil in paragraph 3 hereof 
become operative as to any portion of the trust estate, 
and if so, is it the duty of petitioner to carry out the 
provision that “the interest therefrom (be) applied by 
the best method to the relief of the respectable, indigent 
and destitute widows worthy of aid, over fifty-eight years 
of age, preferably the eldest born in the District of Co¬ 
lumbia, of the white race, to alleviate their condition as 
far as it will go, for fifteen (15) years”? 

(c) Does said codicil vest a remainder interest in any 
part of the trust estate in the institution of THE LITTLE 
SISTERS OF THE POOR and the HOME FOR INCUR¬ 
ABLES? 

(d) Does any portion of the trust estate pass by intes¬ 
tacy in tlie light of the events which have occurred since 
the creation of the trust and if so, to whom? 

WHEREFORE, the premises considered, petitioner 
prays as follows: 

1. That petitioner American Security and Trust Com¬ 
pany as substituted trustee under the codicil of James 
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H. Hilton, deceased, be aligned as party plaintiff for 
the purpose of future proceedings in this cause; 

2. That the following be made parties defendant in. 
this cause: 

JAMES HILTON KINSEY, infant, 3544 Brandywine 
Street, N. W., 

LUCILLE H. HILTON, individually and as Executrix 
u/w of J. Franklin Hilton, deceased, 6319 Utah Avenue, 
N. W., 

8 CHARLES LEE WILLIAMS, individually and as 
one of the Executors u/w of Samuel L. Hilton, de¬ 
ceased, 1033 22nd Street, N. W., 

NATIONAL SAVINGS AND TRUST COMPANY, a 
corporation, as one of the Executors u/w of Samuel L. 
Hilton, deceased, 15th and New York Avenue, N. W.; 

3. That process issue against each of the foregoing 
additional parties and against defendants MARY ELIZA¬ 
BETH CAMPBELL KINSEY, WASHINGTON HOME 
FOR INCURABLES, a corporation, and THE LITTLE 
SISTERS OF THE POOR, a corporation, requiring them 
and each of them to answer this petition; 

4. That the Court appoint a guardian ad litem to rep- 
resent JAMES IIILTON KINSEY, an infant, in this ae- 
tion; 

5. That this Court enter a judgment declaring what 
persons are entitled at the present time to an interest in 
the trust held by this petitioner under the will and codicils 
of James H. Hilton, deceased, and the nature of such in¬ 
terest or interests; 

6. That petitioner be instructed as to its duties as sub¬ 
stituted trustee under the codicil of James H. Hilton, 
deceased; 

7. That the Court determine the amounts to be paid to 
petitioner-trustee as commissions and to its counsel for 
legal services; 

8. That the Court refer this cause to the Auditor of 
this Court for a statement of the accounts of the peti- 



10 


tioner to the death of Catherine S. Campbell on July 27, 
1947; 

9. That petitioner be granted such further relief as to 
the Court mav seem proper and the case may require. 
AMERICAN SECURITY AND TRUST COMPANY 

By /s/ T. Stanley Holland 

Vice President 

McKenney, Flannery & Craghill 
G. B. Craighill 
By Llewellyn C. Thomas 
901 Hibbs Bldg., Wash., D. C. 

Attorneys for Petitioner. 

9 DISTRICT OF COLUMBIA, SS: 

I, T. Stanley Holland, being first duly sworn, on 
oath depose and say that I am VICE PRESIDENT of 
the American Security and Trust Company; that I have 
read the foregoing and annexed petition by me subscribed 
and know the contents thereof; that the facts therein 
stated of my personal knowledge are true, and those 
stated upon information and belief, I believe to be true. 

/s/ T. Stanley Holland 

Subscribed and sworn to before me this 22d day of 
October, 1947. 

/s/ J. Edw. Moran 
Notary Public, D. C. 

My commission expires: Sept. 30, 1951. 

Service acknowledged: 

/s/ Arthur G. Nichols, Jr. 

Arthur G. Nichols, Jr. 

Attorney for defendant 

Mary Elizabeth Campbell Kinsey, 

/s/ J. Henry Oehmann 

Treasurer of Washington 
Home for Incurables, 

/s/ Arthur J. Phelan 
Arthur J. Phelan 
Attorney for defendant 
The Little Sisters of the Poor. 
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10 Exhibit “A” 

KNOW ALL MEN BY THESE PRESENTS: 

That I, James H. Hilton, of Washington, District of 
Columbia, being of sound and disposing mind and mem¬ 
ory, do make and publish this my last will and testafnent. 
First: I give and bequeath to my oldest son, Samuel L. 
Hilton, of Washington, D. C., the income from reht of 
premises No. 1102 8th St., Southeast, Square 930- Lot- 
part, as shown by record of same. On condition, hoWever, 
that he keep the property in good repair during lifd and 
at his death the said rent shall revert to my children, 
named herein, to whom I give, bequeath and devise the 
same in fee simple, subject only to above interest of feam- 
uel L. Hilton in the rents. 

Second: I give, devise and bequeath to my wife, ^lary 
Hilton, and my son, James F. Hilton, and to my daughter, 
Catharine S. Hilton, all the rest and residue of my estate, 
real and personal, that I now possess or may hereafter 
acquire, of every description, and wherever situate, to 
share and share alike, my wife to accept the same in lieu 
of her dower right, provided she will not divert her sjiare 
of the estate by will or otherwise. 

“I advise that they shall keep said estate, as far as pos¬ 
sible, intact, so far as the principal is concerned, uping 
only the income derived therefrom.” 

Third: I direct that my remains shall be interred in my 
lot, in the Congressional Cemetery, by the side of my 
first wife; 
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11 and also that of my son, Samuel L. Hilton, if he 
so desires; and that the said lot shall be kept in a 
good condition, with suitable head and foot stones, or 
monument, as may be thought best. 

Fourth: I appoint my wife, Mary Hilton, and my son, 
James F. Hilton, the executrix and executor of this my 
last will and testament, both, to carry the same into ef¬ 
fect I request that no bond be required of them as such. 

In witness whereof, I, the said James H. Hilton, set my 
hand and seal hereunto, this 7th day of September 1900. 

/s/ James H. Hilton (Seal) 
Signed, sealed, published and declared by the said James 
H. Hilton, as and for his last will and testament, in pres¬ 
ence of us, who in the presence of each other and at his 
request have hereunto subscribed our names as witnesses. 



Names: 

Residence: 

/S/ 

James H. Hood 

1405 G St. N. W. 

/*/ 

C. S. Domer 

1405 G St. N. W. 

/S/ 

J. S. Fregitt 

1405 G St. N. W. 
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12 Filed Mar 12 1919 James Tanner 

Register of Wills 
Exhibit “B” 

WHEREAS, by my last Will and Testament datqd the 
seventh day of September, 1900,1 appointed my wife £VIary 
Hilton as an Executrix, with my son, James F. Hilton, as 
Executor, do by this present writing, which I declare to 
be a codicil to my said will (my wife having died], ap¬ 
point Robert L. O’Brien an Executor, who with mf son, 
J. Franklin Hilton, to be the Executors of mv estati. 

' * i 

I hereby request Robert L. O’Brien to take charge of 
my real estate and personal property, notes, stocks, and 
bonds, and money on hand that 1 may possess at the time 
of my death, and fulfill the bequests as hereinafter Speci¬ 
fied, to collect the rents of my property, also interest and 
principal of notes, stocks and bonds, and to sell the; real 
estate as both Executors may elect, whenever advantageous 
to do so, and to invest the proceeds derived therefrom in 
safe real estate security; and I direct that all the monev 

" i • 

of my estate shall be kept continually invested in real es¬ 
tate security; to pay my funeral expenses and medical 
attendance and have my remains placed in the vaijlt of 
the Congressional Cemetery for three months before ljurial 
in my lot in said cemetery. 

I bequeath to my son, J. Franklin Hilton and t(> my 
daughter Catharine S. Hilton, both to have an equal ^hare 
of the interest only from the proceeds of the estate except 
as shown in regard to the sum to be invested for and 
after the following bequests are provided for: 

To my eldest son Samuel L. Hilton I bequeath, in lieu 
of the rent as shown in the foregoing will, the interest 
derived from the investment of five (5) thousand dollars 
only, during his life, unless he shall have offspring, j 

To my niece, Sarah C. Hilton, I bequeath the interest 
derived from the investment of four (4) thousand dollars 
only, during her life. 

To my stepdaughter, Airs. John H. Burch, I bequeath 
the interest of three (3) thousand dollars only, during 
her life. 

At the death of one or all of those named to receive 
interest from a definite sum invested of the estate, his 
or her share of the sum invested is to be divided equally 
and paid to my son, J. Franklin Hilton, and to my daugh¬ 
ter, Catherine S. 
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13 Hilton; and in case of either of these two, the one 
living is to be paid the entire amount of interest 
of both from the income of the estate; and in case both 
should die before the other devisees named, those living 
are to be paid their interest until their death; when all 
have died, the income from the estate is to be paid as 
herein provided for. 

I bequeath to my faithful servant, Mary Thomas, pro¬ 
vided she remain in my employ until my death, three (3) 
hundred and sixty dollars to be paid to her in instalments 
of sixty (60) dollars every six months, or ten (10) dollars 
per month, as she may prefer; should she die before the 
full amount is paid, the balance due her is to be used 
towards defraying her funeral expenses. 

The money to be paid my son from the War Department 
beneficial association at my death, should it survive me, 
I request him to pay for Masses to be said at St. Stephen’s 
Church, out of it until fifty (50) dollars shall have been 
paid; the balance to be turned over to Robert L. O’Brien 
to help defray my funeral expenses. 

In case my son, J. Franklin Hilton, or my daughter, 
Catharine S. Hilton, should have any offspring, said off¬ 
spring, if of J. Franklin Hilton, shall be entitled to his 
interest after his death, and if my daughter, Catharine S. 
Hilton, should have any offspring, such offspring shall be 
entitled to her interest after her death. 

In case my son, Samuel L. Hilton, should have any off¬ 
spring, such offspring shall be entitled to his interest after 
his death. 

Should those enumerated as devisees have no children, 
then the money of the estate must be continually invested 
and the interest therefrom applied by the best method to 
the relief of the respectable, indigent and destitute widows 
worthy of aid, ever fifty-eight (58) years of age, prefer¬ 
ably the eldest, born in the District of Columbia, of the 
white race, to alleviate their condition as far as it will go, 
for fifteen (15) years; at the expiration of said time the 
money of the estate is to be divided and paid over to the 
institution of the Little Sisters of the Poor and the 
Home for Incurables of Washington, D. C., each to 
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14 have an equal share. 

After the death of the Executor, Robeft L. 
O’Brien, the Probate Court is especially requested to ap¬ 
point a proper person or persons, whenever necessary, 
to carry out the provisions of this instrument, and be 
required by the Court, once a year, to account for th^ dis¬ 
position of all money received, and the names and addresses 
to whom paid, until final settlement, having due regdrd to 
the least possible expense of the same. 

Any contest of this will by either of my children or 
devisees shall be a bar to any benefit from my estate. 

IN WITNESS WHEREOF' I, the said James H. Hjilton, 
set my hand and seal hereunto, this seventh day of Octo¬ 
ber 1912. I 

/s/ James H. Plil^on 

SIGNED, sealed, published and declared by the] said 
James H. Hilton, as and for a codicil to my last wil)L and 
testament in the presence of us, who in his presenc^ and 
in the presence of each other, and at his request, have 
hereunto subscribed our names as witnesses: 

/s/ Ulysses G. Perry 203 Seaton PI. N. it. 

/s/ James H. Van Houten Takoma Park, D. <j. 

/s/ Edwin R. Rochester 1921 Sixth St. N. Vf. 
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Exhibit “C” 

15 Filed Mar 12 James Tanner, Register of Wills 

Washington, D. C. 

October 5th 1917. 

To whom it may concern: 

This is to certify that I hereby give to my son J. Frank¬ 
lin Hilton all my belongings in the house conveyed to him 
this date, known as No. 4418 14th Street, N. W. and also 
all money or bonds that I may have on hand at my demise 
not deposited in either of the Trust Companies in which 
I make deposits or National Ranks. 

/s/ James H. Hilton (Seal) 

Witness: 

/s/ Robt. Ln. O’Brien 
/s/ Alvin G. Belt 





17 


16 District Court of the United States 

for the District of Columbia 
Holding Probate Court 
District of Columbia, to wit: 

I, MELVIN J. MARQUES, Deputy Register of Wills 
for the District of Columbia, Clerk of the Probate C|ourt, 
do hereby certify, That the foregoing is a true cojjy of 
the original will and codicils of James H. Hilton , deceased, 
filed and recorded in the office of the Register of Wills 
for the District of Columbia, Clerk of the Probate C^urt, 
aforesaid; and that the said will and codicils after having 
been duly proven, were by order of the said Court, in 
accordance with the laws of the District of Columbia; ad¬ 
mitted to probate and record on the eighth day of April, 
A. D. one thousand nine hundred and nineteen . 

I further certify, That said will and codicils were duly 
executed and proved agreeably to the laws and usages of 
the District of Columbia, and that I have compared the 
foregoing copy of said will and codicils with the original 
record in said office, and find it to be a full, true, and'cor¬ 
rect transcript thereof. 

Witness, my hand and seal of said Probate Court, this 
5th day of September, A. D. 1947. 

/s/ Melvin J. Marques, 

Deputy Register of Wi'll^ for 
the District of Columbia!, 
Clerk of the Probate Court. 
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17 Filed Apr 21 1941 

Theodore Cogswell, Register of Wills, D. C. 

Exhibit “D” 

LAST WILL AND TESTAMENT 

OF 

J. FRANKLIN HILTON 

I, J. FRANKLIN HILTON, of Washington, in the Dis¬ 
trict of Columbia, do hereby make, publish and declare 
this as and for my Last Will and Testament. 

1. I will and direct that my debts, including the ex¬ 
penses of my funeral be paid as promptly as possible 
after my death. 

2. All of my estate, real, personal, and mixed, whether 
now in possession or hereafter acquired, and wherever the 
same may be situate remaining after the payment of my 
debts as aforesaid, I give, devise, and bequeath to my 
wife, Lucile H. Hilton, absolutely. 

3. I nominate, constitute and appoint my wife, Lucile 
H. Hilton, sole executrix of this mv Last Will and Tes- 
tament, and request that no bond be required of her for 
the performance of her debts as such executrix. 

IN WITNESS WHEREOF I have hereunto set my hand 
in Washington, D. C., this 18th day of August, A. D. 1932. 

/s/ J. Franklin Hilton. 

The foregoing one-half page of typewriting was signed, 
published and declared by J. Franklin Hilton as and for 
his last Will and Testament, in our presence, who at his 
request and in his presence and in the presence of each 
other have hereunto subscribed our names as witnesses 
thereto at Washington, D. C., this 18th dav of August, 
1932. 

Names Addresses 

/s/ Jos. A. Burkart Woodward Bldg., Wash., D. C. 

/s/ Gregory Cipriani Woodward Bldg., Wash., D. C. 





IS District Court of the United States 

for the District of Columbia 
Holding Probate Court 
District of Columbia, to wit: 

I, MELVIN J. MARQUES, Deputy Register of Wilis 
for the District of Columbia, Clerk of the Probate Qourt, 
Do Hereby Certify, That the foregoing is a true cojpy of 
the original will of J. Franklin Hilton, deceased, filed and 
recorded in the office of the Register of Wills fo^ the 
District of Columbia, Clerk of the Probate Court, afore¬ 
said; and that the said will after having been duly proven, 
was, by order of the said Court, in accordance with the 
laws of the District of Columbia, admitted to probate and 
record on the sixteenth day of July, A. D. one thousand 
nine hundred and forty-one. 

I Further Certify, That said will was duly executed and 
proved agreeably to the laws and usages of the District 
of Columbia, and that I have compared the foregoing jcopy 
of said will, with the original record in said office, and 
find it to be a full, true, and correct transcript thereof. 

Witness, my hand and the seal of said Probate Court, 
this 5th day of September, A. D. 1947'. 

/&/ Melvin J. Marques, 

Deputy Register of Will^ for 
the District of Columbia, 
Clerk of the Probate C<j>urt. 
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19 Filed Feb 15 1944 

Victor S. Mersch, Register of Wills 

Exhibit “E” 

LAST WILL AND TESTAMENT 

of 

SAMUEL LOUIS HILTON 

I, SAMUEL LOUIS HILTON, of Washington, District 
of Columbia, do make, publish and declare this my last 
Will and testamentary dispositions, hereby revoking all 
former or other wills by me at any time heretofore made. 

1. I direct my Executors hereinafter named to pay all 
of my just debts, including my funeral expenses. 

2. I direct my Executors to have my bodv buried in 
Congressional Cemetery beside the grave of my mother 
in the grave so prepared that my wife Virginia Lillian 
Hilton be buried in the same grave with me as already 
provided. 

3. I give and devise to my stepson, Charles Lee Wil¬ 
liams, Lot S25, Square 73, improved by premises 1033 
Twentv-second Street, Northwest, in the City of Wash- 
ington, District of Columbia, in fee simple. 

4. I give and bequeath to my stepson, Charles Lee Wil¬ 
liams, my drug business located at 1033 Twenty-second 
Street, Northwest, with its stock, fixtures and good will. 
I enjoin upon my said stepson that he shall conduct the 
said drug business along the same ethical lines as have 
been followed by me. 

5. I give and bequeath to Helen Lee Poerstel and Vir¬ 
ginia Clare O’Brien the sum of Two Hundred Dollars 
($200.00) each. If either or both of them attempt to con¬ 
test this mv last Will and Testament, my executors are 
directed to withhold payment of same and this provision 
becomes null and void. 

6. I have no provision in this my last Will for my half- 
sister, Catherine Salome Campbell, because she was amply 
provided for in the estate of my father, James H. Hilton, 
deceased. 

7. I give, devise and bequeath all the rest, residue 
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20 and remainder of my estate whatsoever, whether 
real or personal, wheresoever situate and whenso¬ 
ever acquired, to my stepson, Charles Lee Williams. 

8. For the purpose of properly administering my es¬ 
tate, I hereby authorize and empower my executors here¬ 
inafter named, in their absolute discretion, to sell any 
part or all of my said estate and property and in con¬ 
summation of such sale or sales, to convey, assign, transfer 
and deliver the property sold unto the purchaser or] pur¬ 
chasers thereof, who shall be under no obligation to ^ee to 
the application of the purchase money. 

9. I hereby nominate, constitute and appoint the Na¬ 
tional Savings and Trust Company, of Washington, 1). C., 
and Charles Lee Williams Executors of this my last Will. 

IN TESTIMONY W'HEREOF, I have hereunto set my 
hand and fixed my seal this 23d day of November, 1943, 
to this my last Will and Testament, typewritten upoi| two 
pages. For the purpose of identifying the same, I have 
signed the margin of the preceding page hereof. 

/s/ Samuel Louis Hilton (Se^l) 

The foregoing instrument was subscribed, sealed, pub¬ 
lished and declared by SAMUEL LOUIS HILTON as 
and for his last Will and Testament, and we, at the 
same time, at his request, in his presence and ih the 
presence of one another, hereunto subscribe our n^rnes 
as attesting witnesses this 23rd day of November, 1943. 

/s/ R. Perry Yeatman c/o National Savings and T|rust 

Company, Wash., D. 0. 

/s/ Herbert B. Lord c/o National Savings and Trust 

Company, Wash., D. C. 

/s/ Dozh R. Smith c/o National Savings and ijrust 

Company, Wash., D. CL 
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21 District Court of the United States 

for the District of Columbia 
Holding Probate Court 
District of Columbia, to wit: 

I, MELVIN J. MARQUES, Deputy Register of Wills 
for the District of Columbia, Clerk of the Probate Court, 
Do Hereby Certify, That the foregoing is a true copy of 
the original will of Samuel Louis Hilton, deceased, filed 
and recorded in the office of the Register of Wills for the 
District of Columbia, Clerk of the Probate Court, afore¬ 
said ; and that the said will after having been duly proven, 
was, by order of the said Court, in accordance with the 
laws of the District of Columbia, admitted to probate and 
record on the twenty-third day of February, A. D. one 
thousand nine hundred and forty-four. 

I Further Certify, That said will was duly executed and 
proved agreeably to the laws and usages of the District 
of Columbia, and that I have compared the foregoing copy 
of said will, with the original record in said office, and 
find it to be a full, true, and correct transcript thereof. 

Witness, my hand and the seal of said Probate Court, 
this 5th day of September, A. D. 1947. 

/s/ Melvin J. Marques, 

Deputy Register of Wills for 
the District of Columbia, 
Clerk of the Probate Court. 
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25 Filed Jan 16 1948 Harry M. Hull, Clerk 

Answer of the Defendant, Mary Elizabeth 
Campbell Kinsey 

Comes now the defendant, Mary Elizabeth Campbell 
Kinsey, and for answer to the petition filed herein by the 
American Security and Trust Company, Trustee, for the 
construction of the will and codicils of James H. Hilton, 
deceased, and for instructions in regard to the adnjiinis- 
tration of the trust thereby created, respectfully states 
to the Court: 

1. This defendant admits all of the allegations of the 
petition as to matters of fact, subject to correction if 6rror 
should appear. 

2. Further answering said petition, this defendant 
states: 

(a) That the true meaning and intent of the testator, 
James H. Hilton, as expressed in his codicil dated 

26 October 7, 1912, the only testamentary instrument 
here involved, was to provide, with certain niinor 

and preliminary exceptions now fully carried out, thajt his 
children, J. Franklin Hilton and Catherine S. Hilton 
(Campbell), and their respective issue, if any, should be 
the sole beneficiaries of his estate; that said children 
should take equally during their joint lives the entirja in¬ 
come from his estate; that upon the death of either of 
them without issue, the surviving child should take the 
entire said income; that upon the death of either leaving 
issue, such issue should take outright the portion of the 
estate from which the parent had just theretofore received 
income, or the entire estate if the other child had there¬ 
tofore died leaving no issue; that the trust should termi¬ 
nate on the death of the longest lived of said children 
and thereupon be distributable to the surviving child’s 
issue, if any; and that only if both of said children shpuld 
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die without issue would the charitable objects expressed 
in the codicil become effective. 

(b) That in view of the fact that J. Franklin Hilton 
predeceased Catherine S. Hilton (Campbell), leaving no 
issue him surviving, then upon the death of Catherine S. 
Hilton (Campbell), survived by a child, the defendant, 
Mary Elizabeth Campbell Kinsey, the trust terminated 
and the entire principal of the trust estate and all income 
accumulated thereafter should be distributed to this de¬ 
fendant. 

WHEREFORE, THE PREMISES CONSIDERED, this 
defendant prays: 

27 1. That the Court determine that under the pro¬ 

visions of the will and codicils of James H. Hilton, 
the trust thereby created terminated upon the death of 
Catherine S. Hilton (Campbell), survived by a child, this 
defendant, Mary Elizabeth Campbell Kinsey, and that 
the entire principal of the trust fund and accumulations 
thereon are distributable to this defendant. 

2. That should the Court determine that the trust 
should not be terminated upon the death of Catherine S. 
Hilton (Campbell), then that this defendant is entitled to 
the entire net income arising therefrom for the remainder 
of her lifetime. 

3. That this defendant be given such other and further 
relief as to the Court may seem proper. 

PEELE & NICHOLS 

By /s/ A. G. Nichols, Jr. 

A. G. Nichols, Jr. 

Attorneys for defendant, 
Mary Elizabeth Campbell Kinsey 
*303 Hibbs Building 
Washington, D. C. 
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2S Filed Jan 16 194S Harry H. Hull, Clerk | 

Answer of The Little Sisters of the Poor 

This defendant upon information and belief', admits 
the allegations contained in Paragraphs 1, 2, 3, 4, 5, 
and 7 of the petition. 

This defendant has no knowledge or information suffi¬ 
cient to form a belief as to the allegations of Paragraph 6 
of the petition. 

This defendant denies the allegations of Paragraph 8 
of the petition, and alleges that, upon the death of J. Frank¬ 
lin Hilton, without issue, one-half of the trust estate under 
• 7 * r 

the codicil of James H. Hilton was vested in The Ijjittle 
Sisters of the Poor and the Washington Home for Ihcur- 
ables, a corporation. 

This defendant admits the allegation of Paragraph 9 
of the petition requesting construction, and alleges that 
under the codicil of James H. Hilton quoted in Paragraph 
3 of the petition, a remainder interest was vested in The 
Little Sisters of the Poor as aforesaid. 

/s/ Arthur J. Phelan 
Arthur J. Phelan 
Attorney for 

The Little Sisters of the jPoor 

* * # * 

30 Filed Jan 17 1948 Harry M. Hull, Clerk 

i 

Answer of the Washington Home for Incurables J 

A Corporation 

This defendant, upon information and belief, admits the 
allegations contained in Paragraphs 1, 2, 3, 4, 5 aijid 7 
of the petition. 

This defendant has no knowledge or information Suffi¬ 
cient to form a belief as to the allegations container! in 
paragraph 6 of the petition. 


I 

I 
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This defendant denies the allegations of Paragraph 8 of 
the petition, and alleges that, upon the death of J. Franklin 
Hilton, without issue, one half of the trust estate under 
the codicil of James H. Hilton was vested in The Wash¬ 
ington Home for Incurables, a corporation, and The Little 
Sisters of the Poor. 

This defendant admits the allegation of Paragraph 9 
of the petition requesting construction, and alleges that 
under the codicil of James H. Hilton quoted in Paragraph 
3 of the petition, a remainder interest was vested 

31 in The Washington Home for Incurables, a cor¬ 
poration, as aforesaid. 

/s/ Richard H. Wilmer 
Richard H. Wilmer 
/s/ Erie Pettus, Jr. 

Erie Pettus, Jr., Attorneys for 
The Washington Home for 
Incurables, a corporation. 

32 Filed Jan 17 194S Harry M. Hull, Clerk 

Separate Answer of Charles Lee Williams, Individually 
and as One of the Executors U/W of Samuel L. Hil¬ 
ton, Deceased, and National Savings and Trust Com¬ 
pany, a Corporation, as One of the Executors U/W of 
Samuel L. Hilton, Deceased . 

The answer of the defendants, Charles Lee Williams, 
individually and as one of the executors under the will of 
Samuel L. Hilton, deceased, and National Savings and 
Trust Company as one of the executors under the will of 
Samuel L. Hilton, deceased, to the petition of the American 
Security and Trust Company, as substituted trustee, for 
the construction of the codicil to the will of James H. Hil¬ 
ton, deceased, and for instructions, filed herein, respectfully 
shows to the Honorable Court as follows: 
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First Defense 

1 to 4. For answer to the averments of paragraphs 1 
to 4, inclusive, of the said complaint, these defendant^ say 
that they admit the same to be true, but for a more com¬ 
plete understanding of the provisions of the Last Will and 
Testament and codicil thereto of the late James H. Hilton, 
they refer to the said documents, copies of which ar^ at¬ 
tached as Exhibits A and B to the complaint. 

5. Answering the averments of paragraph 5 of the 
complaint these defendants admit that Mary Thomas pre¬ 
deceased the testator and that Sarah C. Hilton, Jen- 

33 nie M. Burch and J. Franklin Hilton, Samuel L. 

Hilton and Catherine Campbell died on the d|ates 
therein stated; they are without knowledge sufficient to 
form a belief as to wdiether final settlement was made with 
the next of kin of Sarah C. Hilton or with the estate of 
J. Franklin Hilton of their respective interests in thej es¬ 
tate of James H. Hilton. These defendants deny that set¬ 
tlement was made with them of the interest of the late 
Samuel L. Hilton in the estate of James H. Hilton. 

6. For answer to paragraph 6 of the complaint these 
defendants admit that the plaintiff has managed the esjtate 
of James H. Hilton and that certain payments were mjade 
by it to Samuel L. Hilton and Catherine Campbell during 
their respective lives; these defendants are without knowl¬ 
edge as to the amounts of said payments and have tjeen 
unable to locate in the files of this cause the account; of 
April 8, 1946 or the supplemental account to July 27, 1^47. 

7. These defendants admit the averments of paragraph 
7 of the complaint. 

8. Answering the averments contained in paragraph 8 
of the complaint these defendants are without knowledge 
sufficient to form a belief as to suggestions made to it on 
behalf of the defendant, Mary Elizabeth Campbell Kinsey; 
they deny that such suggestion would dispose of the assets 
of the estate of James H. Hilton in accordance with lhw. 
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9. These defendants are advised and believe that they 
need not answer paragrapli 9 of the complaint, although 
they admit that the codicil is ambiguous and requires con¬ 
struction. 

Second Defense 

These defendants allege that the codicil dated October 7, 
1912 amending the will dated September 7, 1900 is ambig¬ 
uous in that it did not create a trust as such. It does not 
contain a definite disposition of income, a definite termi¬ 
nation date, nor a definite distribution of corpus; at 
34 most, it gave the executors named therein the power 
to manage the estate. These defendants further 
allege that any provisions purporting to give, bequeath 
or devise any interest in the corpus of the estate are viola¬ 
tive of the provisions of the rule against perpetuities as 
set forth in Section 45-102 of the District of Columbia Code 
(1940 edition), and are void. 

Third Defense 

For further answer to the complaint these defendants 
state that the decedent, James H. Hilton, failing to law¬ 
fully dispose of his estate by will, died intestate with re¬ 
spect of the corpus of his estate, and that the same plus 
the accumulated income is distributable to his heirs at law 
as of the date of his death or to the devisees or heirs at 
law of his said heirs, as the case may be. That these de¬ 
fendants, as executors under the will of Samuel L. Hilton, 
deceased, who was entitled as one of the three children of 
James H. Hilton, to one-third of his estate, should receive 
said portion from the petitioner for distribution in ac¬ 
cordance with the terms and provisions of the will of the 
said Samuel L. Hilton. 

WHEREFORE, having fully answered, these defend¬ 
ants pray that the Honorable Court enter such orders and 
judgments herein as are required to direct the American 
Security and Trust Company to deliver to them the por- 
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tion of the estate of Janies H. Hilton, lawfully due them 
as executors. 

/s/ J. Johnstone Muir 
J. Johnstone Muir 
/s/ Julius Aronoff, 

Julius Aronoff, 

Attorneys for Charles Lee 
Williams, individually, knd 
as one of the executors TJI/W 
of Samuel L. Hilton, de¬ 
ceased, and National Savings 
and Trust Company, on4 of 
the executors U/W of Sam¬ 
uel L. Hilton, deceased, 

1406 G Street, N. W., 
Washington 5, D. C. 

* # * * 

i 

37 Filed Jan 2S 1948 Harry M. Hull, Clerk 

Answer of the Defendant, Lucille II. Hilton Individually 
and as Executrix Under the Will of J . Franklin Hil¬ 
ton, Deceased 

This defendant, upon information and belief, admits all 
of the allegations of the petition as to matters of fhct, 
subject to correction if error should appear. 

Further answering the said petition, this defendant 
states: 

1. The suggestion contained in the petition with refer¬ 
ence to the defendant, Mary Elizabeth Campbell Kinsey, 
would not dispose of the assets of the estate of James H. 
Hilton in accordance with law nor in accordance with ihe 
manifest intent of James H. Hilton as disclosed by his last 
will and codicil. 

2. This defendant states that the attempt to create a 
trust in the codicil dated October 7, 1912 was ineffective 
for uncertainty, and violative of the rule against perpetui¬ 
ties. 
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3. For further answer to the complaint, this defendant 
states that the decedent, James H. Hilton having failed to 
lawfully dispose of his estate by will, died intestate with 
respect to the corpus of his estate and that therefor this 
corpus, plus the accumulated income now in the hands of 
the substituted trustee, is distributable to his heirs at law 
as of the date of his death, or to the devisees or 

38 heirs at law of his said heirs, as the case may be 
and that therefore this defendant, individually, as 

sole heir of, and executrix under the will of J. Franklin 
Hilton, deceased, who was entitled as one of the three 
children of James H. Hilton to one-third of his said estate, 
should receive said portion from the petitioners as and 
for her distributive share; as also $6000.00, plus interest, 
by reason of the deaths of Samua'l Hilton, Sarah Hilton 
and John H. Burch. 

WHEREFORE, having fully answered this defendant 
prays that this Honorable Court enter such orders and 
judgments herein as are necessary to direct the American 
Security and Trust Company to deliver to her the portion 
of the estate of James H. Hilton lawfully due her by rea¬ 
son of the aforesaid. 

/s/ Richard W. Galiher 
Richard W. Galiher 
/s/ William T. Hannan, 

William T. Hannan, 

Attorneys for defendant, 
Lucille H. Hilton, 

637 Woodward Building, 
Washington 5, D. C. 

39 Filed Mar 3 1948 Harry M. Hull, Clerk 

Answer and Report of Guardian Ad Litem 

The answer of James Hilton Kinsey, infant, by his Guar¬ 
dian Ad Litem, Ford E. Young, Jr., to the Petition of 
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Trustee for Construction of Codicil and for Instructions 
filed herein respectfully shows as follows: 

1. That said infant is of such tender years that he can 
neither admit nor deny the allegations of said petition, 
but submits his interest in the subject matter thereof to 
the protection of this Honorable Court. 

JAMES HILTON KINSEY 

By /s/ Ford E. Young, Jr. 

Ford E. Young, Jr., 

Guardian Ad Litem 

2. And further answering the said Petition of Trustee 
for Construction of Codicil and Instructions, this Guardian 

7 I 

Ad Litem respectfully reports to this Honorable Court that 
he has carefully read and considered said Petition together 
with the Answers of all of the parties to this litigation and 
has also read such other papers filed herein as have Ijeen 
considered relevant to the Petition of Trustee for Con¬ 
struction of Codicil and for Instructions. 

3. That upon careful consideration, this Guardian Ad 
Litem believes that the issues involved in this case are as 
follows: 

a. Whether or not the Codicil of James H. Hil- 
40 ton, deceased, dated October 7, 1912, is void for (am¬ 
biguity or for violating the Statute against Perpetui¬ 
ties and, if not, what was the true intention of the ijaid 
testator. 

b. Should the technical use of the word “offspring” 
be applied in this construction of said codicil. 

4. This Guardian Ad Litem believes that said codicil 
is a valid testamentary disposition, is not to ambigupus 
to be construed properly, and does not violate the Kjule 
against Perpetuities. The Will of said testator executed 
on the 7th day of September, 1900, provided that Mkry 
Hilton, his wife, James F. Hilton, his son, and Catherine 

S. Hilton, his daughter, should become the residuary lega¬ 
tees of the estate of said testator. Thus, there wa| a 
clear expression of an intention that the estate of said 
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testator should vest in said residuary legatees. The codi¬ 
cil dated the 7th day of October, 1912, recites in its first 
paragraph that the said Mary Hilton had died. It is be¬ 
lieved that it is reasonable to assume that said testator’s 
reasons for having this Codicil executed were the death 
of his wife and his desire to express how he wished to 
have his children, J. Franklin Hilton and Catherine S. 
Hilton, derive the income from his estate, subject to cer¬ 
tain bequests of income from definite sums of money, and 
how he wished to have said estate disposed of upon the 
deatli of said children. 

5. The following are the passages in said codicil by 
which the testator expressed his intentions as to how his 
aforeaid children would derive income from his estate and 
how his estate would be disposed of to their “offspring” 
or “children”. 

“At the death of one or all of those named to receive 
interest from a definite sum invested of the estate, his or 
her share of the sum invested is to be divided equally and 
paid to my son, J. Franklin Hilton, and to my daughter, 
Catherine S. Hilton; and in case of either of these two, 
the one living is to be paid the entire amount of interest 
of both from the income of the estate; and in case both 
should die before the other devisees named, those living 
are to be paid their interest until their death; when all 
have died, the income from the estate is to be paid as 
herein provided for.” and, 

“In case my son, J. Franklin Hilton, or my 
41 daughter, Catherine S. Hilton, should have any off¬ 
spring, said offspring, if of J. Franklin Hilton, shall 
be entitled to his interest after his death, and if my daugh¬ 
ter, Catherine S. Hilton, should have any offspring, such 
offspring shall be entitled to her interest after her death.” 

6. It is respectfully submitted that the intention of 
the testator in the first passage hereinabove quoted was 
that upon the death of either J. Franklin Hilton or Cath¬ 
erine S. Hilton, the survivor would be paid the amount 
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of the interest of both from the income of the estjate, 
thereby cutting off the interest of whichever child prede¬ 
ceased the other, and that when J. Franklin Hilton <jiied 
without offspring, his interest in the estate of said tejsta- 
tor ceased. 

7. It is respectfully submitted that the second passage 
hereinabove quoted was intended by said testator a|s a 
means of bequeathing and devising his estate to the “ Off¬ 
spring ” of his son J. Franklin Hilton and his daughter 
Catherine S. Hilton, and that by virtue of such intention 
the entire estate of said testator w T ould vest in the “ Off¬ 
spring ” of Catherine S. Hilton, upon her leaving “off¬ 
spring” surviving her. 

8. It is respectfully submitted that the interest of the 
“indigent and destitute widows worthy of aid, over fifty- 
eight (58) years of age, preferably the eldest, born in 
the District of Columbia”, of the Little Sisters of the 
Poor and the Home for Incurables of Washington, D.j C. 
in the estate of said testator ceased and were rendered 
totally lost when Catherine S. Hilton (Campbell) died on 
July 27, 1947, leaving as “offspring” a daughter Mary 
Elizabeth Campbell Kinsey and a grandson James Hiljon 
Kinsey, because of the language which precedes the profu¬ 
sion regarding such charity and charitable institutions, 
namely, “Should those enumerated as devisees have no 
children”. It is respectfully submitted that said testator 
only intended to favor aforementioned charities if all of 
his children died without leaving children. 

9. Although the technical meaning of the word “off¬ 
spring” is that it includes all “lineal descendants” and 
although said testator used the word “offspring” in Ex¬ 
pressing his intention as to who would receive his estate 

upon the death of his children, yet there is nothing 
42 else in said Codicil to indicate that one or more 

grandchildren of a living child of said testator would 
have an interest in the estate of said testator upon the 
death of a child of said testator. Furthermore, there is 
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nothing in said Codicil to indicate that the infant Janies 
Hilton Kinsey should be entitled to a greater interest in 
the estate of said testator than would any other child or 
children which may be born to Mary Elizabeth Campbell 
Kinsey. 

10. In view of the foregoing, it is respectfully sub¬ 
mitted that a fair and reasonable interpretation of the 
Codicil of James H. Hilton, deceased, dated the 7th day 
of October, 1912, would be to determine that the entire 
estate of James H. Hilton, deceased, vested in Mary Eliza¬ 
beth Campbell Kinsey upon the death of Catherine S. Hil¬ 
ton (Campbell) on the 27th of July, 1947. This Guardian 
Ad Litem, therefore, believes that the said Mary Elizabeth 
Campbell Kinsey is entitled to the entire estate of James 
H. Hilton, and that the interests of James Hilton Kinsey, 
infant, would be best protected by an order of this Court 
by which the entire estate of James H. Hilton, deceased, 
would vest in Mary Elizabeth Campbell Kinsey from which 
the said infant could reasonably be expected to inherit said 
estate or a part of said estate should one or more children 
be born to the said Mary Elizabeth Campbell Kinsey. 

Respectfully submitted. 

/s/ Ford E. Young, Jr. 

Ford E. Young, Jr., 

Guardian Ad Litem 

District of Columbia, ss: 

I, Ford E. Young, Jr., sworn on oath, depose and say 
that I have read foregoing Answer and Report of Guar¬ 
dian Ad Litem by me subscribed and know the contents 
thereof; that the matters and things therein stated of my 
own knowledge are true and those stated upon informa¬ 
tion and belief I believe to be true. 

/s/ Ford E. Young, Jr. 

Ford E. Young, Jr. 

Subscribed and sworn to before me this 28th day of 
February, 1948. 

Robt. H. Johnson, 
Notary Public, D. C. 

My Commission expires 5/30/1951. 
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• * * * 

44 Filed Mar 18 194S Harry M. Hull, Clerk 

I 

Motion for Judgment Construing Codicil 
and Instructing Trustee 

American Security and Trust Company, Substituted 
Trustee under the will of James H. Hilton, deceased, plain¬ 
tiff, moves the Court for a judgment construing the {first 
codicil of said decedent and determining the interest^ of 
the various defendants thereunder, and for reasons thlere- 
for respectfully states: 

1. Plaintiff filed a petition for construction of said codi¬ 
cil on November 24, 1947, and all parties in interest nave 
now filed answers setting forth their respective claims; 

2. There are no disputed issues of fact involved in 
the construction of said codicil and the determination of 
the interests of the respective defendants may be made as 
a matter of law. 

McKenney, Flannery & Craighill 
/s/ By Llewellyn C. Thomas 
Llewellyn C. Thomas 
901 Hibbs Building 
Attorneys for Plaintiff 


45 Filed Apr 20 1948 Harry M. Hull, Clerk 

Affidavit of Charles Lee Williams 
District of Columbia, ss: 

CHARLES LEE WILLIAMS, being first duly swprn 
according to law, on oath deposes and says as follows: 

That he is an adult citizen of the United States and is 
one of the parties defendant named in the above-captioped 
case, individually as well as one of the executors unjier 
the will of Samuel L. Hilton, deceased. 

1 i 

Affiant states that the said Samuel L. Hilton, deceased, 
was the son of the late James H. Hilton. Samuel L. Ijil- 
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ton was affiant’s step-father. He had married affiant’s 
mother when affiant was about eight years of age, the son 
of Mrs. Hilton’s former marriage. At the time of the 
marriage of his mother and the said Samuel L. Hilton, 
his mother and affiant were residing at Baltimore, Mary¬ 
land. After his mother’s marriage with Samuel L. Hilton 
they moved to the residence of his step-father in an apart¬ 
ment above the drug store then owned and operated by 
the step-father at 1033 22nd St., N. W., Washngton, D. C. 

Affiant states that the late Samuel L. Hilton, from and 
after his marriage to affiant’s mother, raised affiant as his 
own son. He was affiant’s sole source of support through 
public and high schools. While a young boy affiant worked, 
after school hours, in his step-father's drug store. Sev¬ 
eral years after Dr. Hilton’s marriage to affiant’s 
46 mother, the family moved from the apartment above 
the drug store to a home which Dr. Hilton had ac¬ 
quired at 111 Quincy Street, Chevy Chase, Maryland. Af¬ 
fiant lived there with his mother and step-father until his 
marriage in 1933. He had no other home from the time 
he was eight years old until he got married except wth 
his mother and step-father. 

The relatonship between affiant and step-father was very 
close. Dr. Hilton kept affiant at all times around himself 
and while affiant was going to school Dr. Hilton had him 
help out in the drug store and had often stated to him 
that lie wanted affiant to learn the business from the bot¬ 
tom up and thoroughly as affiant would some day own it. 
Dr. Hilton, being one of the oldest pharmacists in the 
District of Columbia and being a former president of the 
District Pharmaceutical Society and active in the American 
Pharmaceutical Society took great pride in his profession 
and business and since he had been operating a drug store 
at said location for many years, often expressed the desire 
that the drug store be operated at the same location after 
his death. When affiant graduated from Bethesda-Chevy 
Chase High School his step-father took him into the busi- 
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ness on a full time basis, and affiant has been connected 
with his store and business ever since that time. Whil^ a 
young boy his step-father introduced him to friends ajnd 
the public generally as his son and at all times spoke iof 
and treated him as his own son. After affiant was mar¬ 
ried, and had various offers of positions with different 
firms in the manufacturing and wholesale drug lines, ijiis 
step-father always suggested that he reject such offers ajnd 
remain with him in the business. Out of respect for Ijiis 
step-father’s wishes, affiant did so. 

Affiant's mother died in November 1943, less than three 
months prior to his step-father’s death on January 30, 
1944. After the death of his mother affiant looked af^er 
and cared for his step-father until the date of his death. 
In his will, dated November 23, 1943, his step-father lift 
affiant the building known as 1033 22nd St., N. W., 
47 where the business was located, as w T ell as the drug 
business. The will contained the following provi¬ 
sion: “I enjoin upon my said step-son that he shall con¬ 
duct the said drug business along the same ethical lings 
as have been followed by me”. Except for two minor Re¬ 
quests of $200.00 each to affiant’s two older sisters, tljie 
entire estate was left to affiant, and he was named co- execji- 
tor of his step-father’s estate. 

This Affidavit is made for the purpose of supplementing 
the answer of affiant filed in this cause. 

/s/ Charles Lee Williams 

Subscribed and sworn to before me this 19th day of 
April, 1948. 

/s/ L. M. Fox 
Notary Public, D. C. 


Filed Jun 24 1948 Harry M. Hull, Clerk 


Memorandum Opinion 

Questions have been submitted with regard to the con¬ 
struction of the will and codicil of James H. Hilton, who 
died March 19,1919. 

' i 
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In my opinion the following answers should be made: 

(a) Mary Elizabeth Campbell Kinsey is entitled to one- 
lialf of the principal of the estate as of July 27, 1947. Her 
mother, Catharine S. Hilton Campbell, was entitled to all 
of the income on the principal of the estate from April 
18,1941 until July 27,1947. 

James Hilton Kinsey, her minor son, is entitled to no 
part of the estate. 

(b) The trust mentioned in the codicil naming indigent 
and destitute widows as beneficiaries became effective as 
of July 27, 1947. One-half of the residue of the principal 
of the estate on said date became subject to said trust. 

(c) At the expiration of 15 years from July 27, 1947, 
the remainder interest in the estate .of the trust referred 
to in the preceding paragraph is to be divided equally 
between the Little Sisters of the Poor and the Home for 

Incurables, of Washington, D. C. 

49 (d) No portion of the estate of decedent passes 

by intestacy. 

In determining the rights of the parties under the will 
and codicil, the Court has been guided by the following 
canons of construction. All parts of the will must be given 
effect, if possible, and no part considered as surplusage. 
Central Dispensary et al v. Saunders et al (U. S. App. 
D. C.) 165 Fed. (2d) 626; Pyne v. Pyne, 81 U. S. App. 
D. C. 11; Evans v. Ockershausen, 69 App. D. C. 285; Ellery 
v. Washington Loan and Trust Co., 72 App. D. C. 293. 
Unless the contrary clearly appears, the Court must pre¬ 
sume that the testator intended to dispose of all of his 
property by his testamentary papers. Kenaday v. Sin- 
nott, 179 L T . S. 606; Presbrey v. Simpson, 53 App. D. C. 
358; Brown v. Wells, 45 App. D. C. 42S; Galloway v. Gal¬ 
loway, 32 App. D. C. 76; Fairclaw v. Forrest, 76 U. S. 
App. D. C. 197. The Court will favor a presumption which 
would remove any doubt as to the validity of his disposi¬ 
tion of his property. Shoemaker et al v. Newman et al, 
62 App. D. C. 120. 
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Decedent’s will was not revoked by the codicil. Not bnly 
was there no express revocation, but the language of the 
codicil indicates a purpose to change only some of the pro¬ 
visions of the original testament. When the will was Exe¬ 
cuted on September 7, 1900, testator’s wife, Mary Hilton, 
was living. By the second item, he provided: 

“I give, devise and bequeath to my wife Mary Hilton, 
and my son, James F. Hilton, and to my daughter, Cath¬ 
arine S. Hilton, all the rest and residue of my estate, teal 
and personal, that I now possess or may hereafter acquire, 
of everv description; and wherever situate, to share hnd 
share alike, * * V’ | 

This language clearly disposed of the residue of !the 
50 corpus of the estate not specifically given to ot^ier 
persons. When the codicil was executed on October 
7, 1912, testator’s wife had died. Testator mentioned the 
fact of her death and appointed a co-executor to serve in 
her place. He requested the newly appointed co-executor 
to take charge of the handling of his real and personal 
property and to make disposition of income. Specific (be¬ 
quests were made by the codicil, but the principal provi¬ 
sions w’ere for disposition of income. There was no dis¬ 
position made of the residue of the corpus except a condi¬ 
tional trust in behalf of charities and no statement vjras 
made in the codicil wdiieh conflicted with the disposition of 
the residue made by the original will. It is reasonable to 
assume, therefore, the testator intended the disposition of 
the residue made in his original will to stand. 

In reaching the conclusion that the codicil was confided 
principally to providing for and disposing of income, tjhe 
Court is cognizant of the following paragraph in the codi¬ 
cil: 

“I bequeath to my son, J. Franklin Hilton and to my 
daughter Catharine S. Hilton, both to have an equal shalre 
of the interest only from the proceeds of the estate except 
as shown in regard to the sum to be invested for and aftler 
the following bequests are provided for # * 
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I do not find that this provision indicated a purpose to 
revoke completely the residuary clause of the will. The 
word “only” as used in the above-quoted provision was 
not intended, as some of the parties have assumed, to 
modify the word “interest”, but was used to qualify the 
words “from the proceeds of the estate.” Having, by the 
original will, given the residue ot the estate to J. Franklin 
Hilton and to Mrs. Campbell, and having expressed the 
desire that the beneficiaries live within the income 
51 therefrom, the testator, in the codicil, directed the 
sale of real estate and investment of the proceeds 
to assure this end. He gave to J. Franklin Hilton and to 
Mrs. Campbell the right to the interest or income from the 
“proceeds of the estate” only, thereby preventing conflicts 
between their rights under the will and powers which he 
had given to his executors. This conclusion is strength¬ 
ened by the testator’s subsequent use of the word “only” 
in setting up the monetary trusts immediately following 
the provision above quoted. In each case he directs that 
the beneficiaries receive the interest from the investment 
of the named amount “only”. 

The time for the division of the residue of the estate 
appears to be upon the death of the last of testator’s two 
children, James F. Hilton and Catharine S. Hilton Camp¬ 
bell. The codicil provides, speaking of them by name, 
that in case either should die without offspring, the one 
surviving is to be paid “the entire amount of interest of 
both from the income of the estate.” This language indi¬ 
cates that upon the death of one, there should be payment 
of the entire income to the survivor until the division of 
the estate. After the death of Joseph A. Burkhart, who 
was appointed trustee by this Court, and before his final 
account was approved, Catharine S. Campbell filed a pe¬ 
tition seeking appointment of a successor trustee and pay¬ 
ments of income from the estate. She described herself 
as the sole surviving beneficiary of the estate of her father. 
While none of the claimants to the corpus is held to any 
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construction which he then placed upon his right to corpus, 
nevertheless the acquiescence of the various beneficiaries 
prevents them and their successors in interest from now 
questioning Mrs. Campbell’s right to the entire income 
between the time of her brother’s death and of her own 
death. 

52 Whether the interests of James F. Hilton an^ of 
Mrs. Campbell in the corpus of the estate were 
made vested or contingent is of no importance in the 
present proceedings. The interest of James F. Hilton 
died with him when he left no offspring and the charities 
mentioned in the codicil became vested with one-halfj of 
the corpus. Central Dispensary et al v. Saunders et al, 
supra; Pyne v. Pyne, supra. Conversely, Mrs. Campbell’s 
death with offspring fulfilled any condition to her owiier- 
ship of corpus, and Mrs. Kinsey, as Mrs. Campbell’s ^ole 
heir succeeds her. | 

While the language of the will and codicil is not entirely 
free from doubt as to the intent of testator, it appears to 
me sufficiently clear for the construction made and does 
not require a decree of intestacy. Upon the construction, 
the point made that the provisions of the codicil violate 
the Rule against Perpetuities does not apply, inasmuch 
as there is no question but that the interests of the parties 
vest within the lives of persons in being. 

Bolitha J. Laws 

Chief Justice 

June 23,1948 

# * # * 

63 Filed May 10 1949 Harry M. Hull, Clerk 

| 

Opinion on Rehearing 

Following a memorandum opinion prepared by me in t|he 
above-entitled case dated June 23, 1948, petitions for Re¬ 
hearing were filed in behalf of the following parties wjio 
claim to be interested in the Estate: Lucille H. Ililtcjn, 
individuallv, and as Administratrix of the Estate of J. 
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Franklin Hilton, deceased; Charles Lee Williams, individ¬ 
ually, and Charles Lee Williams and the National Savings 
and Trust Company as Executors under the will of Samuel 
L. Hilton, deceased; and Mary Elizabeth Campbell Kinsey. 
The rehearing has been held and points submitted by 
counsel after oral arguments have been considered. 

As indicated by my previous opinion, the language of 
the will and codicil is not entirely free from doubt as to 
the intent of testator. Further careful study and many re- 
readings and comparisons of these documents have resulted 
in a continuation of my opinion that it is not possible to 
be clear to a point of absolute certainty as to the intent 
of the testator. However, the language of both documents 
leaves me without any doubt that the testator intended to 
make the following general provisions: that two of 
64 his children, namely, his son, J. Franklin Hilton, 
and his daughter, Catharine S. Hilton Campbell, 
should share principally in his estate; in the event either 
left a child or children, the latter would succeed to an in¬ 
terest in the estate; if either should die without an off¬ 
spring, the survivor would take the interest of the one 
who died. 

The specific provisions of the codicil do not state clearly 
what disposition of specific sums of money directed to be 
invested for the benefit of Samuel H. Hilton, Sarah C. 
Hilton and Mrs. John H. Burch should be made after the 
deatli of the beneficiaries named. However, the general 
provisions of the will above referred to impress me as 
being sufficiently clear to govern these dispositions. 

My opinion at this time, contrary to that expressed in 
my memorandum of June 23, 1948, is that the trust men¬ 
tioned in the codicil naming indigent and destitute widows 
as beneficiaries and the provisions for the Little Sisters of 
the Poor and the Home for Incurables were intended to 
become effective only in the event neither J. Franklin Hil¬ 
ton nor Catharine S. Hilton Campbell was survived by an 
offspring. This view is supported by a canon of construe- 
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tion that a testator will not be held to have intende4 to 
disinherit heirs unless the intention to do so is clearly 
expressed. Allen v. Reed, et al, 57 App. D. C. 78. 

My present views require a change to be made in the 
answers given by my memorandum opinion of June 23, 
194S. As changed the answers are as follows: 

Before her death on July 27, 1947, Catharine S. Hiiton 
Campbell was entitled to the following: 

(a) The income of the principal of the estate from 
April IS, 1941, except that payable to Samuel L. 

65 Hilton pursuant to testator’s specific bequest to him 
during his lifetime of income from an invested sum 
of $5,000. (On April IS, 1941, J. Franklin Hilton died 
without leaving an offspring. It having become certain 
he would have no offspring, his sister Catharine S. Hilton 
Campbell became entitled to all remaining income except 
the specific bequest to Samuel L. Hilton.) 

(b) At the time of the death of Sarah C. Hilton on De¬ 
cember 22, 1931, one-half of the corpus of the sum of $4,(j)00 
invested for the benefit of said Sarah C. Hilton; 

(c) At the time of the death of Mrs. John H. Buifch 

on June IS, 1934, one-half of the corpus of the sum of 
$3,000 invested for the benefit of Mrs. Burch; j 

(c) At the time of the death of Samuel L. Hilton on 
January 30, 1944, all of the corpus of the sum of $5,000 
invested for the benefit of Samuel L. Hilton. 

Before his death on April 18, 1941, J. Franklin Hiltpn 
was entitled to the following: j 

(a) At tlie time of the death of Sarah C. Hilton on De¬ 
cember 22, 1931, one-lialf of the corpus of the sum of 
$4,000 invested for the benefit of Sarah C. Hilton. 

(b) At the time of the death of Mrs. John H. Burch 6n 
June IS, 1934, one-half of the corpus of the sum of $3,000 
invested for the benefit of Mrs. Burch. 

In the event his share of any of the sums mentioned 
were not paid to him when his rights accrued, the sajd 
shares, together with income thereon, are now payable 
to Lucille Hilton, his Executrix. 
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As of the time of the death of Catharine S. Hilton 
Campbell, Mary E. Campbell Kinsey became 

66 entitled to the residue of the estate of testator, 

James H. Hilton. (Testator used the follow¬ 
ing language in his codicil, obviously dealing with 
the residue of his estate: ‘‘Should those enumer¬ 
ated as devisees have no children, then the money of 
the estate must be continually invested and the interest 
therefrom applied * * * to the relief of the respectable, 
indigent and destitute widows * * This language 

modified to some extent, but in my opinion did not revoke, 
the provisions of testator’s will which gave the residue of 
his estate to his wife (then living) and to his son J. Frank¬ 
lin Hilton and his daughter, Catharine S. Hilton Camp¬ 
bell. Testator's wife having died before execution of his 
codicil, it is clear from the codicil that the disposition of 
the residue was made contingent upon birth of a child or 
children to J. Franklin Hilton or Catharine S. Hilton 
Campbell, which could only be determined when both died. 
The determination was made on July 27, 1947 when Cath¬ 
arine S. Hilton Campbell, having been predeceased by J. 
Franklin Hilton who left no child, died leaving a daughter, 
Mrs. Kinsey. The contingency under which the charities 
were to take never occurred.) 

James Hilton Kinsey, the minor son of Mary E. Camp¬ 
bell Kinsey, is entitled to no part of the estate. 

The trust mentioned in the codicil naming indigent and 
destitute widows as beneficiaries did not become effective 
and the institutions known as The Little Sisters of the 
Poor and the Home for Incurables of Washington, D. C., 
take nothing under the will. 

Xo portion of the estate of decedent passes by intestacy. 

I think it is fair to say that because of conflicts in 
much of the language of the will, I have found it 

67 difficult to reach a decision as between a finding of 
intestacy on the part of decedent and a finding of a 

reasonably clear intention on the part of testator to dis- 
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pose of his estate. I have reached the latter conclusion 
because, as previously stated, the two documents executed 
by him firmly convince me as to his primary and outstahd- 
ing intention as of the time he executed both his will 4nd 
his codicil. It would seem inequitable to compel a finding 
of intestacy where the general intent of testator is pos¬ 
sible to be spelled out with a fair degree of reasoning. 

Bolitha J. Laws 

Chief Judgb 

May 9,1949 


Filed Jun 9 1949 Harry M. Hull, Clerk 


Judgment Construing the Last Will and Codicil of Jan\es 
H. Hilton, Deceased, and Instructing Trustee 

Upon consideration of the Last Will and Testament and 
the Codicils of James H. Hilton, deceased, the petition l|or 
instructions filed herein on November 24, 1947, by the 
plaintiff, American Security and Trust Company, Substi¬ 
tuted Trustee, the answers thereto filed on behalf of tfie 
respective defendants, the report of the guardian ad lit^m 
for the minor defendant, James Hilton Kinsey, the motibn 
of plaintiff trustee for judgment on the pleadings, the 
memoranda of authorities submitted by counsel, and the 
stipulation between plaintiff and the defendants Mary 
Elizabeth Campbell Kinsey and Lucille Hilton, Executrix, 
filed on June 7, 1949; the matter having been heard aud 
reheard in open court; and it appearing that there are jio 
issues of fact in dispute and that defendant, Catherine |S. 
Hilton Campbell, last survivor of the individual benefi¬ 
ciaries named in the First Codicil of the Testator, died (?n 
July 27,1947, it is this 9th day of June, 1949, 

ADJUDGED, ORDERED and DECREED, as follows: 

1. That the Last Will and Testament and the Codicils 
of James H. Hilton, deceased, be and they are hereby 
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construed to bequeath to Catherine S. Hilton Camp- 

69 bell, now deceased, the sum of $2,000 as of Decem¬ 
ber 22, 1931, the sum of $1,500 as of June 18, 1934, 

the sum of $5,000 as of January 30, 1944, and the net 
income of the balance of the principal of the trust estate 
from April IS, 1941, to the date of her death on July 27, 
1947; to bequeath to J. Franklin Hilton, now deceased, 
the sum of $2,000 as of December 22, 1931, and the sum 
of $1,500 as of June 18, 1934; and to bequeath the entire 
balance of the principal of the trust estate to Mary Eliza¬ 
beth Campbell Kinsey, only child of Catherine S. Hilton 
Campbell, as of July 27,1947. 

2. That the plaintiff, American Security and Trust 
Company, Substituted Trustee, be and it is hereby directed 
to distribute the trust estate of James H. Hilton, de¬ 
ceased, subject to charges for commissions, fees to coun¬ 
sel and guardian ad litem, and expenses as hereinafter 
provided, as follows: 

(a) to Lucille Hilton, as Executrix under the Will of J. 
Franklin Hilton, deceased, the sum of $3,500 out of the 
principal of the trust estate, the sum of $430 out of the 
accumulated net income in lieu of the income on said sum 
of $3,500 for the period from April IS, 1941, to July 27, 
1947, and the net income earned on $3,500 from July 27, 
1947, to the date of payment of said sum of $3,500; 

(b) to Mary Elizabeth Campbell Kinsey, as Administra¬ 
trix of the Estate of Catherine S. Hilton Campbell, the 
sum of $8,500 out of the principal of the estate in its pos¬ 
session, and the net income thereon from July 27, 1947; 

(c) to Mary Elizabeth Campbell Kinsey the entire bal¬ 
ance of the principal of the trust estate and the accumu¬ 
lated income thereof remaining after the payments di¬ 
rected in paragraphs 2(a) and (b) of this judgment; 

70 3. That the trust mentioned in the first codicil 
of James H. Hilton, deceased, naming indigent and 

destitute widows as beneficiaries did not become effective 
and the defendants James Hilton Kinsey, a minor, Charles 
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Lee Williams, individually and as Executor under the j will 
of Samuel L. Hilton, National Savings and Trust Compjany, 
Executor under the will of Samuel L. Hilton, The Wash¬ 
ington Home for Incurables, a corporation, and The Little 
Sisters of the Poor, a corporation (named in the codicil 
as “the institution of the Little Sisters of the Poor land 
the Home for Incurables of Washington, D. C.”) have no 
interest in the trust estate. 

4. That the plaintiff trustee, American Security and 
Trust Company, be and it is hereby allowed a commission 
of three per centum on the principal of the trust estate, 
and that said commission on principal, and the expenses 
incident to this cause, including costs and fees to counsel 
for the plaintiff trustee and to the guardian ad litem s^iall 
be charged proportionately against the amounts herein¬ 
before adjudged to be paid out of principal. 

5. That jurisdiction of this cause be and it is hereby 
retained for the purpose of settling the final account of 
the plaintiff trustee, for the adjudication of compensation 
to the guardian ad litem and to counsel for the plaintiff 
trustee, and for such other and further orders as the cjase 
or the interests of any of the parties may require. 

Bolitha J. Laws 

Chief Judge 

♦ * * • 

72 Filed Jun 21 1949 Harrv M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Lucille H. Hilton, one of 
the defendants named above, hereby appeals to the United 
States Court of Appeals for the District of Columbia frbm 
the final judgment entered in the matter of American 
Security and Trust Company, plaintiff, vs. Mary Elizabeth 
Campbell Kinsey, et al., defendants, on the 9th day of Jupe, 
1949. 
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/s/ William T. Hannan 
William T. Hannan 
/s/ Richard W. Galiher 
Richard W. Galiher, 

Attorneys for Lucille H. Hil¬ 
ton, one of the defendants. 

73 Filed Jun 28 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that Charles Lee Williams, indi¬ 
vidually and as one of the executors under the will of 
Samuel L. Hilton, deceased, and National Savings and 
Trust Company, a corporation, as one of the executors 
under the will of Samuel L. Hilton, deceased, two of the 
defendants named above, hereby appeal to the Lmited 
States Court of Appeals for the District of Columbia from 
the final judgment entered in the matter of American Se¬ 
curity and Trust Company, etc., plaintiff, vs. Mary Eliza¬ 
beth Campbell Kinsey, et al., defendants, on the 9th day 
of .Tune, 1949. 

/s/ Julius Aronoff 
Julius Aronoff 
/s/ J. Johnstone Muir, 

J. Johnstone Muir, 

Attorneys for Charles Lee 
Williams, individually, and 
as one of the executors 
under the will of Samuel 
L. Hilton, deceased, and 
National Savings and 
Trust Company, one of the 
executors under the will 
of Samuel L. Hilton, de¬ 
ceased, two of the defend¬ 
ants herein, 

1406 G Street, N. W., 
Washington 5, D. C. 
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* # # # 

75 Filed Jun 30 1949 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given that The Little Sisters of [the 
Poor, a corporation, and The Washington Home for Incur¬ 
ables, a corporation, defendants above named, hereby Ap¬ 
peal to the United States Court of Appeals for the Dis¬ 
trict of Columbia Circuit from the final judgment entejred 
in this action on the 9th day of June, 1949. 

HOGAN & HARTSON 
By /s/ Arthur J. Phelan 
Arthur J. Phelan 
Colorado Building 
Washington 5, D. C. 
Attorneys for The Little lis¬ 
ters of the Poor, a corpo¬ 
ration. 

/s/ Richard H. Wilmer 
Richard H. Wilmer 
/s/ Erie Pettus, Jr. 

Erie Pettus, Jr. 

616-621 Transportation 
Building 

Washington 6, D. C. 
Attorneys for The Washing¬ 
ton Home for Incurables, 
a corporation. 
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Hntfrii States (Eourt nf Appeals 

For the District of Columbia Circuit 


No. 10,420 


Lucille H. Hilton, Individually and as Executrix of the 
Estate of J. Franklin Hilton, Deceased, Appellant, 

i 

v. 

Mary Elizabeth Campbell Kinsey, American Security 
and Trust Company, Appellees. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

I 

i 

This is an appeal by one of the defendants below, Lu¬ 
cille H. Hilton, individually and as Executrix of tb|e 
Estate of J. Franklin Hilton, deceased, from a portiop 
of a final order and judgment of the United States District 
Court for the District of Columbia in a proceeding insti¬ 
tuted by the Trustee to construe the Last Will and Tes¬ 
tament and codicils thereto of James H. Hilton, deceased 
which had been admitted to probate in the District Courl}. 
The District Court had jurisdiction by reason of Title 11), 
Sections 301 and 306 of the Code of the District of Cob 






2 


lumbia. This Court has jurisdiction to review such final 
order and judgment under the provisions of Title 28, 
United States Code, Section 1291. 

STATEMENT OF THE CASE 

Three separate appeals, 1 all presenting the question of 
the construction of the Last Will and Testament and 
codicils of James II. Hilton, deceased, have been consoli¬ 
dated in this Court. 

James H. Hilton died testate on March 19, 1919, leav¬ 
ing surviving him two sons and one daughter, namely, 
Samuel L. Hilton, J. Franklin Hilton and Catharine Camp¬ 
bell, and one grandchild, the daughter of Mrs. Campbell, 
appellee Mary Elizabeth Campbell Kinsey, then about 
five (5) years of age. The decedent left a will dated 
September 7, 1900 (App. 11-12), and another instrument 
referred to therein as codicil dated October 7, 1912 (App. 
13-15). 

All of the children of the testator are now dead, J. 
Franklin Hilton having died testate on April IS, 1941, 
Samuel L. Hilton having died testate on January 30, 1944, 
and Catharine Campbell having died intestate on July 27, 
1947. Copies of the wills of J. Franklin Hilton and of 
Samuel L. Hilton are attached to the complaint as exhibits 
“D” and *E" respectively (App. 1S-21). In addition 
to her daughter, appellee Kinsey, Mrs. Campbell left her 
surviving a seven year old grandson who was repre¬ 
sented in this proceeding by a guardian ad litem. Ap¬ 
pellant Lucille H. Hilton is the widow, executrix and resi- 

duarv beneficiarv under the will of her late husband, J. 
• * * 


1 No. 10,420, Lucille H. Hilton, Appellant, v. Mary E. Kinsey, et al. 
Appellees: No. 10,421, Charles Lee Williams, et al. Appellants, v. 
Mary E. Kinsey, et al, Appellees, and No. 10,422, The Little Sisters 
of the Poor, et al. Appellants, v. Mary E. Kinsey, et al. Appellees. 
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Franklin Hilton; appellant Charles Lee Williams is the 
stepson, co-executor with appellant National Savings and 
Trust Company and residuary beneficiary under the will 
of his stepfather, Samuel L. Hilton. Samuel L. Hilton 
became the stepfather of appellant Williams when ^aid 
appellant was eight years old and a father-son relation¬ 
ship existed between them until the death of said Samuel 
L. Hilton many years thereafter (App. 35-37). 

By reason of deaths and resignations of several trustees 
who administered the trust created in the document de¬ 
nominated as codicil during the period of March 20, l|924 
to April 8, 1942, appellee American Security and Trust 
Company was appointed Substituted Trustee on said last- 
mentioned date and has administered the trust since then 
(App. 5). 

i 

During the term of its trusteeship, the Substituted Trus¬ 
tee has managed the trust estate and distributed the [net 
income to J. Franklin Hilton and Catharine Campbell 
during their respective lives. The Substituted Trustee 
was advised that upon the death of Catharine Campbell, 
the last child of the testator, the trust terminated, and 
there being a doubt as to the manner of distribution of 
the corpus, it filed the complaint herein seeking construc¬ 
tion of one instrument only, namely, the testamentary 
paper denominated as codicil which is dated October! 7, 
1912, and under which it had managed the trust estate and 
distributed the income until the date of death of Catharine 
Campbell (App. (i-7). It might be at this point stated 
that the trust estate amounts to a little above One Hun¬ 
dred Thousand Dollars. 

All of the appellants herein, being named as defendants 
in the complaint of the Substituted Trustee, filed answers. 
Appellee Mary Elizabeth Campbell Kinsey claimed the 
entire principal of the trust estate (App. 23-24). Appel¬ 
lants The Little Sisters of the Poor and Washington Hoijne 
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for Incurables (hereinafter referred to as the charities) 
claimed one-half of the trust estate as of the date of death 
of J. Franklin Hilton (App. 25-26). Appellants Charles 
Lee Williams, individually and as co-executor with Na¬ 
tional Savings and Trust Company under the will of 
Samuel L. Hilton, claimed one-third of the trust estate 
upon the theory that each of the three children of testator 
James H. Hilton became entitled to one-third of the corpus 
and that the shares of the respective children passed to 
their residuary legatees insofar as J. Franklin Hilton and 
Samuel L. Hilton are concerned and to Mrs. Kinsey as 
the only child of her mother who died intestate insofar as 
Mrs. Campbell’s share is concerned (App. 26-29). Appel¬ 
lant Lucille H. Hilton in her answer made the same claim 
as appellant Charles Lee Williams, on the same theory, 
and sought in addition thereto the sum of Six Thousand 
and no/100 Dollars ($6,000.00) (App. 29-30). All parties 
to the proceedings, in their respective pleadings, based 
their claims upon the second testamentary document and 
not upon the original or first testamentary paper. 

In order to facilitate the discussion, portions of the 
second testamentary paper are set forth herein. The para¬ 
graphs are numbered for easier reference in the order in 
which they appear in the document. The immaterial para¬ 
graphs are omitted. The pertinent provisions are as fol¬ 
low’s : 

2. “I hereby request Robert L. O’Brien to take 
charge of my real estate and personal property, notes, 
stocks, and bonds, and monev on hand that I mav 
possess at the time of my death, and fulfill the be¬ 
quests as hereinafter specified, to collect the rents of 
my property, also interest and principal of notes, 
stocks and bonds, and to sell the real estate as both 
Executors may elect, whenever advantageous to do 
so, and to invest the proceeds derived therefrom in 
safe real estate security; and I direct that all the 
mon-ey of my estate shall be kept continually invested 
in real estate security; to pay my funeral expenses 
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and medical attendance and have my remains placed 
in the vault of the Congressional Cemetery for thjree 
months before burial in my lot in said cemetery. 

3. “I bequeath to my son, J. Franklin Hilton and 
to my daughter Catharine S. Hilton, both to have an 
equal share of the interest only from the proceeds! of 
the estate except as shown in regard to the sum\ to 
be invested for and after the following bequests are 
provided for: 

4. “To my eldest son Samuel L. Hilton I bequeath, 

in lieu of the rent as shown in the foregoing will, the 
interest derived from the investment of five (5) thou¬ 
sand dollars only, during his life, unless he shall hqve 
offspring. j 

7. “At the death of one or all of those named to 
receive interest from a definite sum invested of tjhe 
estate, his or her share of the sum invested is to be 
divided equally and paid to my son, J. Franklin Hjil- 
ton, and to my daughter, Catharine S. Hilton; apd 
in case of either of these two, the one living is to 
be paid the entire amount of interest of both from 
the income of the estate, and in case both should die 
before the other devisees named, those living are ito 
be paid their interest until their death; when all haVe 
died, the income from the estate is to be paid as herein 
provided for. ] 

10. “In case my son, J. Franklin Hilton, or nky 
daughter, Catharine S. Hilton, should have any off¬ 
spring, said offspring, if of *T. Franklin Hilton, shall 
be entitled to his interest after his death, and if my 
daughter, Catharine S. Hilton, should have any off¬ 
spring, such offspring shall be entitled to her interest 
after her death. 

11. “In case my son, Samuel L. Hilton, should have 
any offspring, such offspring shall be entitled to his 
interest after his death. 

12. “Should those enumerated as devisees have no 
children, then the money of the, estate must be con¬ 
tinually invested and the interest therefrom applied 
by the best method to the relief of the respectably, 
indigent and destitute widows worthy of aid, ovei: 
fifty-eight (58) years of age, preferably the eldest 
born in the District of Columbia, of the white racp, 
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to alleviate their condition as far as it will go, for 
fifteen (15) years; at the expiration of said time the 
money of the estate is to be divided and paid over to 
the institution of the Little Sisters of the Poor and 
the Home for Incurables of Washington, D. C., each 
to have an equal share.” 

This appellant appeals from only so much of the order 
and judgment entered below as awards the whole of the 
residuum, after deduction of certain specified sums and 
charges, to Mary Elizabeth Campbell Kinsey. This ap¬ 
pellant contends (and is joined therein by The Charities) 
that the District Court properly awarded this appellant 
and appellee, Mary Elizabeth Campbell Kinsey, the sum 
of $12,000.00 and certain income thereon out of the prin¬ 
cipal of the estate, (Joint App. 43, 46) but contends that 
the division thereof was erroneous. 

PROCEEDINGS IN THE LOWER COURT 

On June 24, 194S, the court below, Chief Judge Laws 
sitting, filed a memorandum opinion (Joint App., p. 37) 
upholding the position taken by The Charities and decided 
in their favor. The court ruled (a) that Man’ Elizabeth 
Campbell Kinsey was entitled to one-half of the principal 
of the entire estate as of July 27, 1947, the date of the 
death of her mother, Catharine S. Hilton Campbell: (b) 
that the trust in the codicil naming indigent and destitute 
widows as beneficiaries became effective as of that date, 
and that “one-half of the residue of the principal of the 
estate” became subject to that trust on that date; (c) 
that at the expiration of 15 years from that date the re¬ 
mainder interest in the estate of the trust for widows 
should be divided equally between The Charities; and (d) 
that no portion of the estate passed by intestacy. 

After a rehearing, granted at the instance of Mary Eliza¬ 
beth Campbell Kinsey, Lucille H. Hilton, and Charles Lee 
Williams and National Savings and Trust Company, the 




court below, again in the person of Chief Judge Laws, pled 
a second opinion on May 10, 1949. (Joint App., p. 41), 
in which it reversed its previous ruling in favor of the 
Charities and held that Mary Elizabeth Campbell Kipsey 
was entitled to the residue of the estate. In so doing, 

the court said: j 

I 

“No portion of the estate of decedent passes by intes¬ 
tacy. I think it is fair to say that because of conflicts in 
much of the language of the will, 1 have found it difficult 
to reach a decision as between a finding of intestacy on 
the part of decedent and a finding of a reasonably clear 
intention on the part of testator to dispose of his estate. 
I have reached the latter conclusion because, as previously 
stated, the tiro documents executed by him firmly convince 
me as to his primary and outstanding intention as of ino 
time he executed both his will and his codicil. It icould 
seem inequitable to compel a finding of intestacy where 
the general intent of testator is possible to be spelled gut 
with a fair degree of reasoning.” 

Bolitlm J. Laws 

Chief Judge 


On June 9, 1949, a final judgment was entered in accord¬ 
ance with the second opinion to the effect that The Chari¬ 
ties have no interest in the estate (Joint App. p. 45). Such 
judgment also decreed that James Hilton Kinsey, Charlies 
Lee Williams and National Savings and Trust Company 
have no interest in the estate and directed that the estajte 
be distributed, subject to various charges and expenses, jas 
follows: (a) the sum of $3,500 plus certain income therein 
to Lucille IT. Hilton as executrix under the will of |T. 
Franklin Hilton: (b) the sum of $S,500 plus certain ip- 
come thereon to Mary Elizabeth Campbell Kinsey as ad¬ 
ministratrix of the estate of Catharine S. Hilton Camp¬ 
bell; (c) the entire remaining balance of the principal |o 
Mary Elizabeth Campbell Kinsey. 
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STATEMENT OF POINTS RELIED UPON 
BY THIS APPELLANT 

1. The Court erred in holding that the second testa¬ 
mentary paper, dated October 7, 1912, did not fully re¬ 
voke and supersede the prior instrument, dated Septem¬ 
ber 7, 1900, so that only the later instrument was effec¬ 
tive, and therefore the onlv instrument to be construed. 

2. The Court erred in holding that as of the time of 
the death of Catharine S. Hilton Campbell, the residue 
of the estate passed to Mary Elizabeth Campbell Kinsey. 

3. The Court erred in holding that the attempted dis¬ 
position of the residue of the estate, by giving income 
only to the “offspring” of his children, was not violative 
of the rule against perpetuities. (District of Columbia 
(’ode, Title 45, Sections 102 and S23.) Or, in the alter¬ 
native, that the corpus of the estate not being disposed 
of, it passes as intestate property. 

4. The Court erred in not holding that Lucille H. Hil¬ 
ton, individually, and as Executrix of the Estate of J. 
Franklin Hilton, deceased, is entitled to a one-third in¬ 
terest in the corpus of the estate, after payment there¬ 
from to her of $0000.00, with income thereon, and pay¬ 
ment therefrom to Mary E. Campbell Kinsey of $6000, 
with income thereon. 

SUMMARY OF ARGUMENT 

The testamentary paper dated October 7, 1912, is the 
only instrument of the decedent under which the distribu¬ 
tion of his estate should be made. The prior instrument 
dated September 7, 1900, was revoked as a matter of law 
by the later instrument which disposed of the entire estate 
in a manner wholly inconsistent with the disposition in 
the prior instrument. 
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By express direction the testator created successive jlife 
estates in income only in the survivor of J. Franklin Hilton 
and Catharine Campbell as well as life estates in incbme 
only in their offspring. Since by reason thereof therb is 
no vesting of corpus within the period provided in the ifule 
against perpetuities, the disposition of the estate is viola¬ 
tive thereof. 


The only gift of the corpus of the trust estate was mpde 
to the charities and onlv on condition that those enunier- 

i 

ated as devisees, meaning the children of the testator, 
have no children. Since Mrs. Campbell did have a child, 
that condition failed and the attempted disposition of the 
corpus falls with it. The result of such failure left Ijhe 
corpus undisposed of by the will, it being a void legacy or 
devise, and as a consequence the testator died intestate 
with respect thereof. The trustee is therefore holding the 
corpus upon a resulting trust for the heirs of the testator 
as at the time of his death. 

Since the bequest of Catharine Campbell is limited toj a 
life estate in the income only, and the gift of her offspring 
is measured by and limited to the interest which she Re¬ 
ceived, appellee Kinsey can not take any part of tRe 
corpus under the specific provisions of the testamentary 
instrument. She is entitled only to one-third of the corpus 
as the sole heir-at-law of her mother. 

The trust corpus consequently vested as of the time of 
the death of the testator, and subject only to the life es¬ 
tates in income to J. Franklin Hilton and Catharine Camp¬ 
bell, or the survivor of them, in the three children of tpe 
testator, all of whom survived him, share and share alike. 
Upon the death of Mrs. Campbell, and as of said date, 
one-third of the corpus and accumulated income should 
therefore be awarded to the estate of Samuel L. Hilton to 
form a part of his residuary estate; one-third should be 
awarded to the estate of J. Franklin Hilton to form p 
part of his residuary estate, and the last one-third to thjj 
estate of Catharine Campbell. 
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ARGUMENT 1 

Although this appellant’s interests would be better 
served by a decision that the will of the deceased, dated 
September 7, 1900, was not entirely revoked by the so- 
called codicil of the testator, dated October 7, 3912, 1 for 
thereby the original will would pick up and dispose of 
what the codicil failed to dispose of to this appellant and 
the appellee, in one-half rather than one-third shares, in 
all candor it must be conceded that the original will was 
revoked. The codicil did not merely change a portion or 
portions of the original will, it changed everything. Not 
one provision of the original will, so far as disposition 
of his estate is concerned, is consonant with the attempted 
dispositions provided in the codicil. Nor does it matter 
that, as will presently be shown, the codicil provisions, 
attempting a disposition of the corpus, are invalid, for 
the fact of revocation of the will became complete with 
the valid execution of the codicil. 

Page on Wills, Vol. IV, Sec. 15S0, p. 493 
American Nat. Bank of Camden v. Morqenwerk, 
(1933) 114 N. J. Eq. 28G, 168 A 598, aff’d. 118 N. 3. 
Eq. 269,17S A 727. 

Therefore, for the disposition of this estate we must 
proceed to a consideration of the codicil. 

2 

Of course the intent of the testator, as found in the 
codicil, and as evidenced by his will, must be given effect— 
unless that intent is contrary to positive provisions of 
law. If that intent is contrary to positive provisions 
of law, no matter how well-meaning the intent, and no 
matter how many canons of construction are attempted 


1 The original will gave the residue of the estate to testator’s wife, 
Mary Hilton, his son, James F. Hilton (J. Franklin Hilton), and his 
daughter, Catherine S. Hilton (Catherine S. Hilton Campbell, appel¬ 
lee’s mother). But his wife’s share w r as limited by—“provided she 
will not divert her share of the estate by will or otherwise”. (Jt. 
App. 11) 
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to be utilized, the law must be given effect, and to that 
extent the intent of the testator must fail. i 

I 

It is obvious that all of the testamentary instruments 
were drawn by one who knew what lie wanted to do, but >jvas 
neither skilled in the art of drafting wills nor inhibited 
by the provisions of the statute against perpetuities. }Tis 
lack of the former would not have been fatal to the etids 
of his intent, but the lack of tlic latter certainly was.I 

It is readily seen from his will and codicils that jthe 
testator was one of those people who believed in but <j>ne 
type of investment, namely, real estate security. To him 
and for him, “interest’’ was income. He had such an 
abiding faith in this scheme of investment that bith 
in his will and in his codicil he directed that his devisees 
“keep said estate, as far as possible, intact. * * *, usipg 
only the income derived therefrom” (Jt. App. 11) ajnd 
“to sell the real estate as both Executors mav elect, when- 
ever advantageous to do so, and to invest the proceeds 
derived therefrom in safe real estate security; and I 
direct that all the money of my estate shall be kept can- 
tinually invested in real estate security”; (Jt. App. ljj). 

i 

Having in mind his own investments and holdings, hajv- 
ind in mind the directions to his devisees and trustees jto 
invest only in real estate securities, or mortgage notes, 
and having in mind that twice in his codicil (as it re¬ 
spected provisions for his descendants or the charities) 
the testator emphasized that the whole of his estate must 
be continually invested in this type of security, it becomes 
obvious that his intent was to give his beneficiaries only 
interest, only income. When he used the word “interest” 
lie knew what he was doing and what he meant to do. 
There was nothing mysterious or ambiguous about tile 
word for him and he saw no difficulty so far as his trus¬ 
tees were concerned, for hadn’t he told them to keep th|e 
estate “continuallv invested in real estate security”? 
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And what other income than interest would they have to 
deal with? So the testator gave his beneficiaries interest. 
That is all he intended to give them, and that is all he 
gave them. 

The testator used the word “interest” eleven times in 
his codicil. Each time it clearly means income from in¬ 
vestment. When he wanted to refer to corpus he used 
his word for it: it was “estate” (twice in his will and 
six times in the codicil), or “sum invested” (twice in the 
codicil) or “money of the estate” (twice in the codicil). 
And when he used these various terms, meaning corpus, 
they fit in perfectly with the context. There is no need 
for a strained construction of the words, they were used 
simply. There is no need to apply artificial canons of 
construction; first, because the intent of the testator can 
be gathered without them, second, because their use and 
effectiveness depends upon just what canon is emphasized. 
(For every canon favorable io a taken position you can 
find an unfavorable one.) 


3 

Having observed that the testator used his terms “in¬ 
terest” and “estate” with sureness and facility, it is 
readily seen that what he really intended was that his 
estate should be “continually invested” for the “off¬ 
spring” of his children, their descendants. 1 So intent 
was he in this purpose that while he seemingly gave his 
wife a one-third interest outright in his estate in his 
will, actually she was limited to a life estate, so far as 
lie was concerned. One-third was to be hers, “provided 
she will not divert her share of the estate by will or other¬ 
wise”. (Jt. App. 11) Thus, right from the start, his 
intent was to keep the estate intact for his descendants. 


1 The word “offspring” is synonymous with “issue” or “descend¬ 
ants”. 

Barber V. Pittsburgh, 166 U. S. 521 

Jewell v. Graham, 57 App. D. C. 391, 24 F2d, 257 

Noyes v. Parker, 68 App. D. C. 18 

Mitchell v. Pittsburgh, 168 Pa. 645, 31 A2d, 67, 68 
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In his codicil he enlarged and refined his plan td> keep 
the estate continually invested and to pay the interest 
therefrom to the offspring of his children. Onljy life 
estates were given to his offspring. Thus there \\|as no 
disposition of corpus until the next to last paragraph in 
his will. There he finally provided for a disposition of 
corpus, “the money of the estate”, to The Charities if 
none of those enumerated as devisees had children!, He 
provided a final disposition, only if there were no chil¬ 
dren. If there were children, then the trust was to go 
on and on. Obviously, this is in the teeth of the statute 
against perpetuities. 1 And if it he argued that the testa¬ 
tor did not intend that the trust go on indefinitely for 
the benefit of the issue of his children, then it must be 
concluded that there was no disposition of corpus, other 
than the gift upon condition to The Charities. Foi* no¬ 
where in the will can we find a disposition of corpus, in 
the event of children. No amount of construing can sup¬ 
ply this deficiency. No matter how eager a court might 
be to “do something about it”, no court has the fight 
and power to add that which a testator might have, had 
he considered it. ! 

I 

This case cannot be decided upon the premise that “It 
would seem inequitable to compel a finding of intestacy 
where the general intent of testator is possible tp be 
spelled out with a fair degree of reasoning”, as was jclone 
by the Court below. It is not a matter of equity cjr of 
general intent or of a fair degree of reasoning. The spe¬ 
cific intent must be found, and found in the body of the 
will. The intent was clear, to be culled from the sipiple 
words of the testator, but it was contrary to the positive 

1 The case of Goldsborough V. Martin, 41 Md., 488, 501, 502, inter¬ 
preting the Maryland statute from which ours was taken, is a lead¬ 
ing authority on this subject and because of the identity of facts 
and issues should be controlling in the instant case. This case was 
cited -with approval bv this Court in Wills V. Maddox, 45 App. £>. C. 
128, 133. 
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provisions of the law. Either that, or it amounted to a 
downright omission. In either event no court may re¬ 
write the will to obviate an obstacle not known or appre¬ 
ciated by the testator to fill a gap or contingency omitted 
by him. 

4 

Should the Court construe the word “interest” in Para¬ 
graph 10 of the codicil, wherein the testator provided 
“* * * and if my daughter, Catherine S. Hilton, should 
have any offspring, such offspring shall be entitled to her 
interest after her death”, to mean “that share of the 
estate from which interest had been paid” or “share of 
the corpus”, then there would be room for argument that 
the appellee should have one-half of the corpus of the 
estate. However, if that interpretation were adopted the 
other half of the corpus, J. Franklin Hilton having no 
offspring, would pass to the heirs at law as intestate 
property. For it can be said with certainty that if there 
were children, no matter by whom, The Charities were 
not to take. One of the devisees having had children, the 
condition precedent for the taking by The Charities hav¬ 
ing failed, the provisions of Paragraph 12 became inoper¬ 
ative as to any part of the trust estate. 

In anticipation of the argument that will be made by 
Hie appellee it must be pointed out that the Court should 
not accept as authority for the determination of the ques¬ 
tions involved in this cause the decisions of the State 
of New York for the reason that beginning in 1S62, the 
laws of descent for that State were codified and revised 
and by reason of that revision and subsequent revisions 
the policy of the legislature is shown to be in favor of 
immediate vesting of interests. For instance, while our 
statute against perpetuities speaks of “life or lives in 
being” the New York revised statutes limit the “lives in 
being”, to two lives {Knox v. Jones, 47 N. Y T . 3S9) so 
that tested by their laws this trust would have been void 
ah initio . Again, the case of In re Tuck’s Estate, 300 
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N. Y. Sup. 1132, heavily relied upon by counsel for Mrs. 
Kinsey, can be no authority for this jurisdiction in that 
it ignores, following the revised statutes and the crises 
decided thereunder, the gift over, which under the com¬ 
mon law authorities limits the rule that if one is given 
a life estate without limitation he is given the fee.! 

Page on Wills, Sec. 1099, pp. 330, 343,344 

Page on Wills, Sec. 1111, p. 354 

2 Jarman, Wills, 1199 ] 

1 Jarman, Wills, 657 
5 A. L. R. 191 

Craig v. Warner, 5 Mackey, 460 j 

Barrus v. Kirkland, 8 Gra/y 514 

Wellford v. Snyder, 5 Mackey 443, 451 (have cakes 
cited) 137 U. S. 521 
Fales v. Currier, 55 N. H. 392 

Again, it should be pointed out that while the court be¬ 
low correctly gave to this appellant an award of $3500.00, 
plus income, from the estate, the amount was $1500.00 lqss 
than one-half of the aggregate of the specific sums |of 
corpus from which “interest” had been given to variojus 
beneficiaries. The $12,000.00 aggregate of these sums 
should be divided, under the will, between appellant and 
appellee. The will definitely provided—“At the death of 
one or all of those named to receive interest from a delfi- 
nite sum invested of the estate, his or her share of tjie 
sum invested is to be divided equally and paid to ipy 
son, J. Franklin Hilton, and to my daughter, Catherine 
S. Hilton * * There were three such “sums ifi- 

vested”; five thousand dollars for Samuel Hilton, foijir 
thousand dollars for Sarah C. Hilton, and three thou¬ 
sand dollars for Mrs. John H. Burch, (Jt. App. 3-4) Pre¬ 
sumably, because Samuel Hilton survived J. Franklin Hil¬ 
ton, but predeceased Catherine S. Hilton, the Court belojv 
awarded the whole of the five thousand dollars set aside 
for him to appellee as sole devisee of Catherine S. Hiltoi). 
But there is no such provision under the will. This sunii, 
with the others was to be divided equally between the tw|o 
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main beneficiaries. Even though J. Franklin Hilton was 
dead when Samuel H. Hilton died, under Title IS, Section 
713 of the District of Columbia Code one half of “the 
sum invested” goes to the heir of J. Franklin Hilton. 

CONCLUSION 

Lucille H. Hilton is entitled, withal, to $6000.00, plus 
income as of the respective dates of the deaths of Samuel 
Hilton, Sarah C. Hilton and Mrs. Burch. In addition, as 
the sole devisee of J. Franklin Hilton, she is entitled to 
one-third of the residuum of the estate of (James C. 
Hilton, deceased, with income thereon from the date of 
death of Catherine S. Campbell, because there was an 
intestacy as to that residuum. As was stated in the case 
of Riggs Bank v. George Washington University, 66 App. 
D. C. 3S9, the Court mav not re-write a will for a testator 
and thereby create an instrument which would take care 
of a contingency, whether it be a rule of law or the hap¬ 
pening of an event, which the testator had not thought of 
and had not provided against. 

Respectfully submitted, 

William T. Haxxax, 

Richard W. Galiher, 
Attorneys for Lucille H. 

Hilton, Appellant. 
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United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 10,422 


i 

The Little Sisters of the Poor, a corporation, The Was|h 
ington Home for Incurables, a corporation, 

Appellants, 


v. 


Mary Elizabeth Campbell Kinsey, American Security 

and Trust Company, 

Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. j 

I 

This is an appeal by two of the defendants below, The 
Little Sisters of the Poor and The Washington Horae for 
Incurables, from a final order and judgment of the Unitetji 
States District Court for the District of Columbia in 
proceeding instituted by the Trustee to construe certaip 
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trust provisions of the Last Will and Testament and codi¬ 
cils thereto of James H. Hilton, deceased, which had been 
duly admitted to probate in the District Court. The Dis¬ 
trict Court had jurisdiction under the provisions of Title 
11, Sections 301 and 306 of the 1940 Code of the District 
of Columbia. This Court has jurisdication upon appeal 
to review such final order and judgment under the pro¬ 
visions of Title 28, United States Code, Section 1291. 

STATEMENT OF THE CASE. 

James H. Hilton died a resident of the District of Co¬ 
lumbia on March 19, 1919. He left a last will and testa¬ 
ment dated September 7, 1900, (Joint App., p. 11) and 
a codicil thereto dated October 7, 1912. (Joint App., p. 
13). The will and codicil were admitted to probate in the 
United States District Court for the District of Columbia 
in administration proceeding No. 25J707. 1 

The codicil provided for the estate to be held in trust 
and specifically named as income beneficiaries thereof 
Samuel L. Hilton, J. Franklin Hilton and Catharine S. 
Hilton, children of the testator, and Sarah C. Hilton, his 
niece, and Mrs. John H. Burch, his stepdaughter. Each 
was to receive income from a specific sum of money or part 
or share of the estate. The codicil went on to provide 
in effect, that should those enumerated as devisees of in¬ 
come from a part or share have no children at the time of 
his or her death, for a fifteen year trust for the relief of 
destitute white widows over fifty-eight years of age born 
in the District of Columbia and at the expiration of that 
time for the division of the estate equally between The 
Little Sisters of the Poor and The Washington Home for 
Incurables. 

American Security and Trust Company was substituted 
as trustee of the estate by a decree entered April 8, 1942, 


1 A second codicil, dated October 5th, 1917 (Joint App., p. 16), was 
also admitted to probate but it does not relate to the interest in the estate 
of the Little Sisters of the Poor or the Washington Home for Incurables. 
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the original trustees and their successors having resigned 
or died. 

On July 27, 1947, Catharine S. Hilton Campbell, tjie 
daughter of the testator and the last survivor of the bene¬ 
ficiaries specifically named in the codicil, died intestajte 
and survived by her daughter and only child, Mary Eliza¬ 
beth Campbell Kinsey. The other named beneficiaries diid 
as follows: Sarah C. Hilton on December 22, 1931, inte¬ 
state; Mrs. John H. Burch on June 18, 1934, testate; <jT. 
Franklin Hilton on April 18, 1941, testate, without haviijg 
had offspring; Samuel L. Hilton on January 30, 1944, tes¬ 
tate, without having had offspring (Joint App., p. 6). 

On November 24, 1947, American Security and Tru^t 
Company, as substituted trustee, filed a petition in tl^e 
United States District Court for the District of Columbi^. 
stating that it required a construction of the codicil anji 
praying for a judgment declaring what persons were en¬ 
titled to an interest in the trust and the nature of such 
interest or interests and instructing said Company as to 
its duties as substituted trustee (Joint App., p. 2). 

The defendants in the court below were The Little Sis¬ 
ters of the Poor and The Washington Home for Incurj- 
ables, whose interests are identical and who are hereinafter 
collectively referred to as The Charities; Mary Elizabetlj 
Campbell Kinsey, the daughter of Catharine S. Hiltoij 
Campbell and granddaughter of the testator; James Hiltonj 
Kinsey, the infant son of Mary Elizabeth Campbell Kinsey; 
Lucille H. Hilton, the widow of J. Franklin Hilton, both! 
individually and as the executrix under his will; and 
Charles Lee Williams, individually and as one of the 
executors under the will of Samuel L. Hilton, and Na¬ 
tional Savings and Trust Company, as the other executor 
under that will. 

The positions taken by the various defendants in the j 
court below were as follows: 

(a) The Charities —claimed under the codicil one-half 
of the residue of the estate less the sum of $12,000, subject 
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to the provision for a fifteen-year trust for the relief of des¬ 
titute white widows. 

(b) Mary Elizabeth Campbell Kinsey —claimed the en¬ 
tire estate under the will and codicil. 

(c) James Hilton Kinsey— his guardian ad litem sub¬ 
mitted that the entire estate vested in his mother, Mary 
Elizabeth Campbell Kinsey, upon the death of Catharine S. 
Hilton Campbell. 

(d) Charles Lee Williams and National Savings and 
Trust Company —claimed one-third of the estate on the 
ground that the testator died intestate as to the principal 
thereof. 

(e) Lucille H. Hilton —claimed one-third of the estate 
on the ground that the testator died intestate as to the 
principal thereof and claimed in addition the sum of $6,000 
plus interest by reason of the deaths of Samuel L. Hilton, 
Sarah Hilton and Mrs. John H. Burch. 

American Security and Trust Company, as substituted 
trustee, did not take any position in the court below. 

On June 24, 1948, the court below, Chief Judge Laws 
sitting, filed a memorandum opinion (Joint App., p. 37) 
upholding the position taken by The Charities and decided 
in their favor. The court ruled (a) that Mary Elizabeth 
Campbell Kinsey was entitled to one-half of the principal 
of the entire estate as of July 27, 1947, the date of the 
death of her mother, Catharine S. Hilton Campbell; (b) 
that the trust in the codicil naming indigent and destitute 
widow’s as beneficiaries became effective as of that date, 
and that “one-half of the residue of the principal of the 
estate” became subject to that trust on that date; (c) 
that at the expiration of 15 years from that date the re¬ 
mainder interest in the estate of the trust for widows 
should be divided equally between The Charities; and (d) 
that no portion of the estate passed by intestacy. 






After a rehearing, granted at the instance of Mary Eliza¬ 
beth Campell Kinsey, Lucille H. Hilton, and Charles Lee 
Williams and National Savings and Trust Company, the 
court below, again in the person of Chief Judge Laws, filed 
a second opinion on May 10, 1949. (Joint App., p. 41), i:i 
which it reversed its previous ruling in favor of The Chari¬ 
ties and held that Mary Elizabeth Campbell Kinsey wafe 
entitled to the residue of the estate. In so doing, the court 
expressly relied on the 1 ‘canon of construction that a testaf- 
tor will not be held to have intended to disinherit heir£ 
unless the intention to do so is clearly expressed. Allen v|. 
Reed, et cd., 57 App. D. C. 78.” (Joint App., pp. 42-43). 

On June 9, 1949, a final judgment was entered in accordi 
ance with the second opinion to the effect that The Charii 
ties have no interest in the estate (Joint App. p. 45). Such 
judgment also decreed that James Hilton Kinsey, Charleg 
Lee Williams and National Savings and Trust Companv 
have no interest in the estate and directed that the estate 
be distributed, subject to various charges and expenses, as 
follows: (a) the sum of $3,500 plus certain income thereon 
to Lucille II. Hilton as executrix under the will of J. Frank¬ 
lin Hilton; (b) the sum of $8,500 plus certain income there¬ 
on to Mary Elizabeth Campbell Kinsey as administratrix of 
the estate of Catharine S. Hilton Campbell; (c) the entire 
remaining balance of the principal to Mary Elizabeth 
Campbell Kinsey. 

On June 30, 1949, The Charities filed their notice of ap-l 
peal from that final judgment (Joint App., p. 49). Lucillei 
H. Hilton, and Charles Lee Williams and National Savingsj 
and Trust Company, also filed notices of appeal (Joint| 
App., pp. 47-48). 
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STATEMENT OF POINTS. 

1. The court below erred in entering a judgment that 
The Charities have no interest in the estate. 

2. The court below erred in applying certain canons of 
will construction. 

3. The court below erred in failing to enter a judgment 
awarding to each of The Charities one-quarter of the resi¬ 
due of the principal of the estate less the sum of $12,000 
subject to whatever effect should be given to the provision 
for a fifteen-year trust in favor of destitute white widows. 

4. The court below erred in entering a judgment in favor 
of Mary Elizabeth Campbell Kinsey for the residue of the 
principal of the estate. 

SUMMARY OF ARGUMENT. 

1. The codicil of James H. Hilton is perfectly clear and 
makes a complete disposition of his estate. It is also a 
logical one. The codicil follows a testamentary plan and 
each word and phase used has its purpose. 

2. Canons of will construction cannot be automatically 
employed to defeat the interest of The Charities in the 
estate. They are of limited usefulness at best, and in this 
case they do not afford any sure or easy guide to the intent 
of the testator. The court below, in reversing its previous 
ruling in favor of The Charities on authority of the canon 
of construction that there is a presumption against the dis¬ 
inheritance of heirs, palpably misapplied the canon, since 
there is no question of disinheritance in this case. 

3. A common-sense examination of the will and codicil 
in all their parts reveals a consistent over-all plan of dis¬ 
position by the testator to the effect that, if either of his 
principal legatees, J. Franklin Hilton and Catharine S. 
Hilton, should die without offspring, the part or share of 
the estate from which he or she was being paid income 





7 


should be continued in trust for indigent widows for fifteen 
years, and, at the termination of that period, that paift 
or share should be divided equally between The Charities. 
Testator further planned that if his other child, Samuel, 
survived his brother and sister and died without offspring, 
$5,000 would be continued in trust for 15 years and theii 
divided among The Charities. That interpretation give'p 
effect to all of the provisions of the codicil with¬ 
out conflict among them, does not result in any intestacy 
and reaches a reasonable result. The soundness of that 
result is demonstrated by, first, a general outline of the 
testator’s over-all plan of disposition, and second, a de r 
tailed analysis of the provisions of the codicil. It was the 
interpretation originally adopted by the court below and 
it should be followed here. 

I 

ARGUMENT. 

I. The Codicil of James H. Hilton Is Perfectly Clear and 
Makes a Complete Disposition of Testator’s Estate. 

When James H. Hilton, in 1912, decided to revise the| 
disposition of his estate as made by his original will made} 
in 1900, he made a complete disposition of his estate. Al¬ 
though he did not by express terms revoke his will ofl 
1900, he did so for all practical purposes, and he obviously! 
intended to do so. 

The will of James H. Hilton makes a complete and an 
exceedingly logical disposition of his entire estate. The] 
best way that this can be established to the satisfaction of 
the court is to draw a parallel between the 1912 codicil 
of James H. Hilton, obviously written by one inexpert in 
legal phraseology and one who was trying to save words, 
and one that supplies the words omitted by the amateur 
draftsman. 

We will, therefore, set out below in parallel columns the 
codicil as written and the codicil as it would have been 
written by a person familiar with legal terminology charged 
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with the responsibility of putting into legal phraseology 
the obvious intent of the testator without omitting or 
transposing any language used by testator. 2 


Whereas, by my last Will 
and Testament dated the 
seventh day of September, 
1900, I appointed my wife 
Mary Hilton as an Execu¬ 
trix, with my son, James F. 
Hilton, as Executor, do by 
this present writing, which 
I declare to be a codicil to 
my said will (my wife hav¬ 
ing died), appoint Robert L. 
O’Brien an Executor, who 
with my son, J. Franklin 
Hilton, to be the Executors 
of my estate. 

I hereby request Robert L. 
O’Brien to take charge of 
my real estate and personal 
property, notes, stocks, and 
bonds, and money on hand 
that I may possess at the 
time of my death, and fulfill 
the bequests as hereinafter 
specified, to collect the rents 
of my property, also inter¬ 
est and principal of notes, 
stocks and bonds, and to sell 
the real estate as both 
Executors may elect, when¬ 
ever advantageous to do so, 
and to invest the proceeds 
derived therefrom in safe 
real estate security; and I 
direct that all the money of 
my estate shall be kept con- 


I hereby request and ap¬ 
point Robert L. O’Brien to 
be trustee of the trusts cre¬ 
ated by this codicil and re¬ 
quest him to take charge of 
my real estate and personal 
property, notes, stocks, and 
bonds, and money on hand 
that I may possess at the 
time of my death, and ful¬ 
fill the bequests as herein¬ 
after specified, to collect the 
rents of my property, also 
interest and principal of 
notes, stocks and bonds, and 
to sell the real estate as 
both executors may elect, or 
as he as trustee may elect, 
whenever advantageous to 
do so, and to invest the pro- 


- The courts have repeatedly held that it is proper for a court to supply 
missing words to a will if by so doing it does not change the intent of 
the testator. (See Lewis v. Cockrell et al., SO F. Supp. 3S0 and cases therein 
cited.) 
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tinually invested in real 
estate security; to pay my 
funeral expenses and medi¬ 
cal attendance and have my 
remains placed in the vault 
of the Congressional Ceme¬ 
tery for three months before 
burial in my lot in said 
cemetery. 

I bequeath to my son, J. 
Franklin Hilton and to my 
daughter Catharine S. Hil¬ 
ton, both to have an equal 
share of the interest only 
from the proceeds of the 
estate except as shown in re¬ 
gard to the sum to be in¬ 
vested for and after the fol¬ 
lowing bequests are pro¬ 
vided for: 


To my eldest son Samuel 
L. Hilton I bequeath, in lieu 
of the rent as shown in the 
foregoing will, the interest 
derived from the investment 
of five (5) thousand dollars 
only, during his life, unless 
he shall have offspring. 


To my niece, Sarah C. 
Hilton, I bequeath the inter¬ 
est derived from the invest- 


ceeds derived therefrom in 
safe real estate security, 
viz., first deed of trust notes; 
and I direct that all tjhe 
money, or corpus, of rpy 
estate shall be kept continu¬ 
ally invested in real estate 
security, viz., first deed of 
trust notes * * *. 

I direct my trustee to pay 
and I bequeath to my sc^n, 
J. Franklin Hilton, and to 
my daughter Catharine S. 
Hilton, both to have an equal 
share of the interest fr(\m 
the aforesaid real estate ^e- 
curity viz., first deed of 
trust notes only from tfie 
net proceeds of the estate 
except as hereinafter sho'vtm 
in regard to the sum to be 
invested for Samuel L. Hil¬ 
ton, Sarah C. Hilton, ahd 
Mrs. John H. Burch, and af¬ 
ter the following bequests 
are provided for: 

I direct my trustee to pay 
to my eldest son, Samuel L. 
Hilton, and I bequeath j to 
him in lieu of the rent as 
shown in the foregoing wifi, 
the interest derived from the 
investment of five (5) thou¬ 
sand dollars in real estate 
notes only, during his life, 
unless he shall "have off¬ 
spring. 

7 direct my trustee to pay 
to my niece, Sarah C. Hil¬ 
ton, and I bequeath to hfyr 
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ment of four (4) thousand 
dollars only, during her life. 


To my stepdaughter, Mrs. 
John H. Burch, I bequeath 
the interest of three (3) 
thousand dollars only, dur¬ 
ing her life. 


At the death of one or all 
of those named to receive 
interest from a definite sum 
invested of the estate, his or 
her share of the sum in¬ 
vested is to be divided 
equally and paid to my son, 
J. Franklin Hilton, and to 
my daughter, Catherine S. 
Hilton; and in case of either 
of these two, the one living 
is to be paid the entire 
amount of interest of both 
from the income of the 
estate; and in case both 
should die before the other 
devisees named, those living 
are to be paid their interest 
until their death; when all 
have died, the income from 
the estate is to be paid as 
herein provided for. 


the interest derived from the 
investment of four (4) thou¬ 
sand dollars of real estate 
notes only, during her life. 

1 direct my trustee to pay 
to my stepdaughter, Mrs. 
John H. Burch, and I be¬ 
queath to her the interest of 
three (3) thousand dollars 
of real estate notes only, 
during her life. 

At the death of one or all 
of those named to receive in¬ 
terest or income from a defi¬ 
nite sum invested of the 
trust estate, his or her share 
of the sum invested, that is, 
the specific part of the trust 
estate from which income 
was being derived for the 
benefit of Samuel L . Hilton, 
Sarah C. Hilton, or Mrs. 
John H. Burch, is to be di¬ 
vided equally and paid to 
my son, J. Franklin Hilton, 
and to my daughter, Cath¬ 
erine S. Hilton; and in case 
of the death of either of 
these two before the death 
of the last person getting in¬ 
come from a specific sum in¬ 
vested, the one living at the 
time of such death is to be 
paid the entire amount of 
interest of both from the in¬ 
come of the estate, that is, 
the entire amount of the 
specific sum so invested, and 
in case both J. Franklin Hil¬ 
ton and Catherine S. Hilton 
should die before the other 










11 


devisees named, that \ is, 
Samuel L. Hilton, Sarah \C. 
Hilton or Mrs. John j H. 
Burch, those living are to f)e 
paid their interest or income 
from the specific sum \n~ 
vested for their benefit un^il 
their death; when all of tl\is 
last group have died, the in¬ 
come from and the corpus of, 
the part of the estate in¬ 
vested for them is to be paid 
as hereinafter provided fof. 3 

j 

I bequeath to my faithful I direct my trustee to pay 
servant, Mary Thomas, pro- and I bequeath to 
vided she remain in my em- ful servant, Mary 
ploy until my death, three should she survive 
(3) hundred and sixty dol- provided she remain in 
lars to be paid to her in in- employ until my death, tl 
stallments of sixty (60) dol- (3) hundred and sixty dol¬ 
lars every six months, or ten lars to be paid to her in in- 
(10) dollars per month, as stallments of sixty (60) do- 
she may prefer; should she lars every six months, or ten 
die before the full amount is (10) dollars per month, as 
paid, the balance due her is she may prefer; should shb 
to be used towards defray- die before the full amount is 
ing her funeral expenses. paid, the balance due her ik 

to be used by my trustee to¬ 
wards defraying her funeral 
expenses. 

I 

(This paragraph has no relevance to the issues here inb 
volved.) | 

| 

In case my son, J. Frank- In case my son, J. Frank+ 
lin Hilton, or my daughter, lin Hilton, or my daughter) 
Catharine S. Hilton, should Catharine S. Hilton, should 
have any offspring, said off- have any offspring, said off-! 
spring, if of J. Franklin Hil- spring, if of J. Franklinj 

3 In this paragraph testator obviously was dealing only with the dis¬ 
position to be made of the corpus of the three specific sums invested. 
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ton, shall be entitled to his 
interest after his death, and 
if mv daughter, Catharine 
S. Hilton, should have any 
offspring, such offspring 
shall be entitled to her in¬ 
terest after her death. 


Hilton, shall be entitled to 
his interest, that is, that part 
of the estate from which he 
was receiving income, after 
his death, and if my daugh¬ 
ter, Catharine S. Hilton, 
should have any offspring, 
such offspring shall be en¬ 
titled to her interest, that 
is, that part of the trust 
estate from which she was 
receiving income, after her 
death. 


In case my son, Samuel L. 
Hilton, should have any off¬ 
spring, such offspring shall 
be entitled to his interest af¬ 
ter his death. 


In case my son, Samuel L. 
Hilton, should have any off¬ 
spring, such offspring shall 
be entitled to his interest, 
that is, the specific sum of 
five (5) thousand dollars 
from which he was receiv¬ 
ing income, after his death. 1 


Should those enumerated 
as devisees have no children, 
then the money of the estate 
must be continually invested 
and the interest therefrom 
applied by the best method 
to the relief of the respect¬ 
able, indigent and destitute 


Should those enumerated 
as devisees, that is, J. 
Franklin Hilton, Catharine 
S. Hilton, or Samuel L. Hil¬ 
ton, have no children, then 
the money of the estate 
from which they have been 
receiving income must be 


4 Testator obviously intended that his trustee should divide the corpus 
of the trust estate into five parts or sub-trusts: $5,000 for the benefit of 
testator’s son, Samuel L. Hilton; $4,000 for the benefit of testator's 
niece, Sarah C. Hilton; $3,000 for the benefit of testator’s stepdaughter, 
Mrs. John H. Burch; one-half of the remainder for the benefit of tes¬ 
tator’s son, J. Franklin Hilton; and the other one-half of the remainder 
for the benefit of testator’s daughter, Catharine S. Hilton. This is best 
exemplified bv considering the contingency that Samuel L. Hilton outlive 
both his brother, J. Franklin Hilton and his sister, Catharine S. Hilton, 
and then die without leaving offspring, at a time when there were living 
children of both J. Franklin and Catharine Hilton. The Charities clearly 
would have divided $5,000 between them after the trustee had used the 
income from that $5,000 for the specified 15-year period. The language 
used with respect to Samuel L. Hilton’s interest in the estate is identical 
with that used in connection with the interest of J. Franklin and 
Catharine. 




widows worthy of aid, over 
fifty-eight (58) years of 
age, preferably the eldest, 
born in the District of Co¬ 
lumbia, of the white race, to 
alleviate their condition as 
far as it will go, for fifteen 
(15) years; at the expira¬ 
tion of said time the money 
of the estate is to be divided 
and paid over to the institu¬ 
tion of the Little Sisters of 
the Poor and the Home for 
Incurables of Washington, 
D. C., each to have an equal 
share. 


After the death of the 
Executor, Robert L. 
O’Brien, the Probate Court 
is especially requested to ap¬ 
point a proper person or 
persons, whenever neces¬ 
sary, to carry out the pro¬ 
visions of this instrument 
• * * 


Any contest of this will 
by either of my children or 
devisees shall be a bar to 
any benefit from my estate. 


continually invested by iny 
trustee and the interest or 
income therefrom applied 
by the best method to the 
relief of the respectable, in¬ 
digent and destitute widows 
worthy of aid, over fifjty- 
eight (58) years of age, p re¬ 
ferably the eldest, born in 
the District of Columbia, of 
the_ white race, to alleviate 
their condition as far as it 
will go, for fifteen (15) 
years; at the expiration of 
said time the money of the 
estate from which each de¬ 
visee was receiving incoine 
is to be divided and paid 
over to the institution of 
the Little Sisters of the 
Poor and the Home for in¬ 
curables of Washington, 
D. C., each to have an equal 
share. 


After the death of t^ie 
executor, and trustee, Rob¬ 
ert L. O’Brien, the Probate 
Court is especially request¬ 
ed to appoint a proper per¬ 
son or persons as substi¬ 
tuted executor or trustee , 
whenever necessary, to cari-y 
out the provisions of this 
instrument * * *. 
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In Witness Whereof, I, 
the said James H. Hilton, 
set my hand and seal here¬ 
unto, this seventh day of 
October 1912. 

II. Canons of Will Construction Cannot Be Automatically 
Employed to Defeat the Interest of The Charities in 
the Estate. 

The court below, in both opinions, seemed to attach 
great importance to canons of will construction. Leaving 
for the moment the limited usefulness of such canons at 
best, it is apparent that the misapplication of one of these 
canons seriously influenced the change in the decision 
below vrhich adversely affected the interest of The Chari¬ 
ties. 

The court below, in explaining its change of mind to 
the effect that the provisions in favor of The Charities 
could become effective only in the event neither J. Frank¬ 
lin Hilton nor Catharine S. Hilton Campbell was survived 
by an offspring, stated as follows (Joint App., pp. 42- 
43): 

* * This view is supported by a canon of con¬ 
struction that a testator will not be held to have in¬ 
tended to disinherit heirs unless the intention to do so 
is clearlv expressed. Allen v. Reed, et al., 57 App. 
D. C. 78.” 

Since the conclusion reached in the first opinion below 
did not result in the disinheritance of any heirs, and there 
is no question of disinheritance in this case, it is difficult 
to see how this canon supports the court’s later change 
of mind or is indeed applicable. The word disinherit is not 
a relative term. When a testator leaves a sole heir 
(Mrs. Kinsey) one-half of a substantial estate" it is a 

5 The record does not indicate the size of the estate, but it is under¬ 
stood that the value of the estate is upwards of $100,000. The charities 
concede that Mrs. Kinsey as the “offspring” of Catherine S. Hilton 
Campbell is entitled to the one-half of the estate from which Catharine 

S. Hilton Campbell was receiving income during her lifetime. There can 
be no doubt as to this. 



perversion of the word to say that he disinherited the 
heir as to the other half. The court below used the fore¬ 
going canon of will construction to rewrite the codicil to 
testator’s will and make its own distribution of his estate. 

The case of Allen v. Reed, 57 App. D. C. 78,17 F. 2d 6p6, 
cited by the court below as authority for this canon, in¬ 
volved a situation where one construction of a will woijild 
have meant that certain lineal descendants of the testa¬ 
tor were to take nothing under his will. That is not ihe 
situation here. The only lineal descendants of the testator 
now in being are Mrs. Kinsey and her infant son. Therel is 
no warrant for giving the word disinherit, as used in t|he 
canon, any meaning but the one which is both common a|nd 
technical. To disinherit heirs is to leave them nothing. 
One does not disinherit an heir by leaving him or l^er 
some $50,000. I 

Moreover, if the canon can conceivably be deemed reie- 
vant to a situation, such as this, where the heir receives 
one-half of the estate instead of the whole, it still is with¬ 
out application here, for it cannot be used if the testator 
expressly intended that result. Part III of this argument 
demonstrates that James II. Hilton, the testator heife, 
intended for The Charities to receive one-half of the resi¬ 
due of his estate under the instant circumstances, and to 
insure that his intentions, including the provisions in fav(>r 
of The Charities and the discrimination he made in fav<t>r 
of two of his children against the third, were observed, l|ie 
inserted in the codicil a provision that any contest by his 
children or devisees should be a bar to any benefit frolm 
the estate (Joint App., p. 15). In other words, he was 
aware that he was picking and choosing among the nat¬ 
ural objects of his bounty, and he enjoined them to abkje 
by his choice. J 

Canons of will construction are of limited usefulness ht 
best, and their mechanical application should be avoided. 
This is particularly true of canons the purpose of whidh 
is to ascertain intention. Intent so ascertained can only 
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be a standardized intent and not the actual intention of the 
testator in question. 2 Page on Wills (Lifetime Edition 
1941) §916. In this case the canons do not afford any 
sure or easy guide to the intent of the testator. There is 
no substitute for earnest consideration of what he did. 

The Charities respectfully suggest that a result com¬ 
patible with the wishes of the testator will be reached if 
the testamentary papers are interpreted in accordance with 
the common-sense observation of the Earl of Halsburv, 
Lord Chancellor, in Inderwick v. Tatchell (1903) A. C. 120: 

“I confess I approach the interpretation of a will 
with the greatest possible hesitation as to adopting 
any supposed fixed rule for its construction. If I 
can read the language of the instrument in its ordi¬ 
nary and natural sense, I do not want any rule of 
construction; and if I can not, why then I think one 
must read the whole instrument as well as one can, 
and conclude what really its effect is intended to be 
by looking at the instrument as a whole.” 

The Charities of course agree with the court below that, 
whether or not the following common-sense observations 
be accorded the doubtful accolade of canons of construc¬ 
tion, all parts of a testamentary document should be given 
effect if possible, the testator should be presumed to have 
disposed of all of his property, and that a presumption of 
validity should be given to the dispositions of the testator. 
In the light of those observations the following part of 
the argument is devoted to reading “the whole instrument 
as well as one can, and [concluding] what really its effect 
is intended to be by looking at the instrument as a whole.” 

The construction contended for by The Charities gives 
effect to all parts of the codicil, in fact every word of it. 
In addition it demonstrates that each phrase is in its logi¬ 
cal and proper sequence. 
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III. A Common-sense Examination of the Codicil Results 
in the Conclusion That the Charities Are Ultimately 
Entitled to One-half of the Residue of the Estate. 

I 

At the outset The Charities wish to go on record ^s 
recognizing the inartistic draftsmanship of the cod¬ 
icil of James H. Hilton. Some language used therein 
when considered out of context is ambiguous. He who 
runs may not read this codicil, but The Charities sincerely 
believe that a careful, common-sense examination of tlpe 
codicil clearly reveals a consistent over-all plan of dis¬ 
position by the testator to the effect that, if either of h|is 
principal legatees, viz., J. Franklin Hilton or Catharine 
S. Hilton, should die without offspring, his or her share 
of the trust estate, that is that part from which he or sue 
was receiving income, should be placed in trust for indigent 
■widows for fifteen years, and, at the termination of that 
period, the remainder should be divided equally between 
The Charities. In addition he intended, and none of tile 
other parties in interest do or can deny this, that if hts 
other child Samuel Hilton died without offspring aft^r 
the death of J. Franklin and Catharine his part or shaife 
of the trust estate, that is that part from which he w^s 
receiving income, viz., $5,000, should ultimately go to Tlje 
Charities. That interpretation gives effect to all of tile 
provisions of the codicil without conflict among them, do^s 
not result in any intestacy and reaches a reasonable result. 
That was the interpretation originally adopted by the 
court below and it should be followed here. 

A. The testator’s over-all scheme of disposition shows 
that The Charities are ultimately entitled to one-half of the 
residue of the estate. 

The Charities assert that the testator had two separate 
and distinct plans in mind when he made his codicil, on^ 
relating to disposition of income, the other to disposition 
of corpus. 
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He first put all of his estate in trust. 

Then he disposed of the income from the trust estate as 
follows: 

He gave one-half of the income to his son, J. Franklin 
Hilton, and the other one-half to his daughter, Catharine 
S. Hilton, subject to the following income bequests in favor 
of his son, Samuel L. Hilton, his niece, Sarah C. Hilton, 
and his stepdaughter, Mrs. John H. Burch. 

He then instructed his trustee to set aside a specific sum 
of money ($5,000), in a sort of separate trust, for his son 
Samuel, from which Samuel was to receive the income until 
his death and then his offspring were to get the $5,000 
only. As part of this same plan, his trustee was to set 
aside the sum of $4,000, again in a sort of separate trust, 
from which his niece, Sarah, was to receive the income 
until her death, and he similarly was to set aside the sum 
of $3,000 from which his stepdaughter, Mrs. Burch, was to 
receive the income until her death. No provision w^as made 
for the offspring of either Sarah or Mrs. Burch. 

Secondly and quite logically, the testator, after provid¬ 
ing for income payments as set out above, proceeded to 
dispose of the corpus of the trust estate. He first dis¬ 
posed of the remainder interests in the specific sums, 
amounting to $12,000, held by the trustee separately and 
invested for Samuel, Sarah and Mrs. Burch, by providing 
for the payment of those sums upon the death of the life 
tenants equally to J. Franklin Hilton and Catharine S. 
Hilton or entirely to the survivor of them in the event they 
survived the aforesaid life tenants, subject in the case of 
Samuel to a provision that the remainder in the sum of 
his $5,000 would go to his offspring if he had any. 

He provided that if any of the life tenants survived J. 
Franklin and Catharine they vrere to continue to receive 
the income from the specific sum invested for them during 
their lifetime and then that specific sum was to go for 
charitable purposes. 
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Testator then proceeded with the disposition of the re¬ 
mainder interests in the portions of the estate from which 
his three children were to receive income. Thus, in case 
J. Franklin Hilton should die leaving offspring, such off¬ 
spring were to take the one-half of the estate from which 
he was receiving income. They were entitled to this im¬ 
mediately upon his death. Similarly, in case Catharine S. 
Hilton should die leaving offspring such offspring \^ere 
to take the one-half of the estate from which she was re¬ 
ceiving income immediately upon her death. 

It is important to note that no provision was made tjhat 
Catharine or her offspring would take J. Franklin’s cpe- 
half if he died without offspring, or that he or his offspring 
would take her one-half if she died without offspring. There 
is no language from which remainders of that kind can be 
inferred. 

Using the identical language employed with respect to 
his other children the testator then provided that in <^ase 
Samuel L. Hilton should die leaving offspring, they were 
to take the $5,000 from which he was receiving incojne. 
Again there was no provision for cross remainders in 
favor of the offspring of J. Franklin or Catharine or for 
their benefit if he survived his brother and sister. As here¬ 
tofore indicated if he died first without offspring his brother 
and sister got the $5,000. 

The failure to provide for cross remainders, particu¬ 
larly as between the offspring of J. Franklin and Catharine 
or Samuel in the event he outlived his brother and sistjer, 
necessitated further provisions in order to dispose com¬ 
pletely of the estate if any of the children of the testator 
died without offspring. As the logical final step in the 
over-all scheme of disposition in the absence of cross fe- 
mainders, the testator then proceeded by the provisions 
in favor of indigent widows and The Charities to dispose 
of the parts of the trust estate from which the various cpil- 
dren were receiving income in the event all or any of his 
children died without offspring. Thus, if J. Franklin Hil- 
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ton should die without leaving offspring, The Charities 
were ultimately to take the one-half of the estate from 
which he was receiving income. Similarly, if Catharine 
S. Hilton should die without leaving offspring, The Chari¬ 
ties were ultimately to take the one-half of the estate from 
which she was receiving income. And, if Samuel L. Hilton 
should outlive both J. Franklin and Catharine, and die 
without leaving offspring, The Charities were ultimately 
to take the $5,000 from which he was receiving income. 

It is patent that testator did not intend to treat all of 
his children nor all of his grandchildren alike. 

Under this dispositive scheme, there is no intestacy, 
there is no conflict in any of the provisions of the codicil, 
and effect is given to all. It is manifestly reasonable and 
should be adopted as an accurate interpretation of the tes¬ 
tator’s intent. This construction disinherits no one. 

B. It is clear from detailed analysis of the provisions of 
the codicil that The Charities are ultimately entitled to 
one-half of the residue of the estate. 

The codicil, as the following analysis will show, operates 
to dispose of the entire estate. The critical provisions of 
the codicil are the third, seventh, tenth, eleventh and 
twelfth paragraphs (Joint App., pp. 13-14). They are 
each quoted again as the analysis progresses. 

The third paragraph of James H. Hilton’s codicil, which 
is the first paragraph dealing with income bequests, reads 
as follows: 

“I bequeath to my son, J. Franklin Hilton and to 
my daughter, Catharine S. Hilton, both to have an 
equal share of the interest only from the proceeds 
of the estate except as shown in regard to the sum to 
be invested for and after the following bequests are 
provided for:” 
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Consideration of this language shows clearly that this 
paragraph relates only to the income from the estate. 
That is true whether the word “only” as used abov0 is 
intended to modify the word “interest” or the word “pro¬ 
ceeds”, as found by the court below. It is also clear that 
the testator intended a separate treatment by his trustee 
of “the sum to be invested”, that is, some sort of separate 
trusts. 

He then provided in the next three paragraphs of | the 
codicil for the separate trusts. He instructed his trustee 
to set aside $5,000 from which his son, Samuel L. Hilton, 
was to receive the income only during his lifetime “unless 
he shall have offspring”. Similarly, he set aside $4 j 000 
for Sarah C. Hilton, his niece, from which she was to 
to receive the income for her life and $3,000 for Mrs. 
Burch, his stepdaughter, from which she was to receive 
the income for her life, but did not make any provision 
for their offspring. Accordingly, under no circumstances 
could the niece or stepdaughter have any interest in the 
estate other than to take the income for life from the Spe¬ 
cific sums set aside for them, and their offspring had! no 
rights. The rights of Samuel’s offspring are taken up 
later. 

In order to prevent intestacy and to make sure the !re- 
mainders following those three life estates were disposed 
of, the testator next inserted in his codicil the following 
paragraph: 

“At the death of one or all of those named to re¬ 
ceive interest from a definite sum invested of "he 
estate, his or her share of the sum invested is to,be 
divided equally and paid to my son, J. Franklin Hil¬ 
ton, and to my daughter, Catherine S. Hilton; and in 
case of either of these two the one living is to be paid 
the entire amount of interest of both from the incopie 
of the estate; and in case both should die before the 
other devisees named, those living are to be paid their 
interest until their death; when all have died, the in¬ 
come from the estate is to be paid as herein provk|ed 
for.” 
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This paragraph deals only with the corpus of the three 
life estates and their disposition. In other words, imme¬ 
diately after setting up these three separate trusts, the 
testator disposed of the remainders by providing that if 
anv of the life tenants should die before Catharine and J. 

m 

Franklin, they were to divide equally between them the 
sum invested for the benefit of the deceased life tenant. 
In the same paragraph and as a part of the disposition 
intended to be made of the sums invested for Samuel and 
for his niece and his stepdaughter he covered the next 
logical contingency by saying, in effect, that: 

“in case of the death of either of these two (J. 
Franklin or Catharine) before the death of the last 
person getting in-come from a specific sum invested, 
the one living at the time of such death is to be paid 
the entire amount of interest of both from the income 
of the estate, that is the entire amount of the specific 
sum so invested;” (Italicized language inserted 
for the purpose of clarity.) 

It must be conceded that in order to read this language 
intelligently it is necessary to insert the words “of the 
death’’ after the word “case”. It is, of course, apparent 
that these words were unintentionally omitted. A study 
of the whole paragraph will also show that the substance 
of the other language that has been added was likewise un¬ 
intentionally omitted by the testator. He obviously was 
a word saver. To insert the language that has been in¬ 
serted does not mean re-writing the will, but merely clari¬ 
fies the intention of the testator and brings out the logic 
of the plan that he had for disposing of his entire estate 
as revealed by consideration of the paragraph and of the 
codicil as a whole. There were some loose ends in this 
paragraph but they were picked up later in the codicil. 

In other words, the testator intended that if either J. 
Franklin or Catharine should die, with or without chil¬ 
dren, before the death of either the niece or the step¬ 
daughter or Samuel (in Samuel’s case only if he had no 





23 


offspring), the survivor of J. Franklin and Catharine w!ho 
survived the particular life tenant was to get outright tlhe 
sum invested in the separate trust for that tenant. There¬ 
fore, when the niece, Sarah, died in 1931 J. Franklin should 
have been paid $2,000 and Catharine a like amount. And 
in 1934 when the stepdaughter Mrs. Burch died J. Frank¬ 
lin should have been paid $1,500 and Catharine a like 
amount. When the son Samuel died in 1944 without off¬ 
spring, Catharine should have been paid the sum of $5,00(0, 
because J. Franklin predeceased Samuel, he having di(^d 
in 1941. 

The testator then came to the next logical step in his 
plan of disposing of the three sums specifically invested, 
and he said that: 

• 

“and in case both should die before the other devisees 
named, those living are to be paid their interest until 
their death; when all have died, the income from tlie 
estate should be paid as herein provided for.” 

In other words, the testator intended that if J. Frankli|n 
and Catharine should die before all the life tenants, ti^e 
surviving life tenants were to be paid the income froijn 
the respective sums set apart for their benefit until the^r 
deaths, in other words the trusts for their benefit were t^) 
continue for their lifetime. Upon their deaths if they out¬ 
lived J. Franklin and Catharine, the sums invested werje 
to go in accordance with subsequent provisions of thje 
codicil which specified that the income from the sums woul<jl 
be devoted to the relief of indigent and destitute widowp 
for a period of fifteen years, at the end of which time th^ 
corpus of the sums would go to The Charities. In the case 
of the $5,000 set aside for Samuel, however, a provision was 
made for his offspring if he had any. 

To summarize this paragraph of the codicil; if both Jl 
Franklin and Catharine were living at the time of the 
death of the testator they immediately took a vested re+ 
mainder in equal shares in the specific sums set aside foif 
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the niece, the stepdaughter, and Samuel. This was sub¬ 
ject to being divested in the event either or both prede¬ 
ceased the life tenants, and, in the case of the $5,000 set 
aside for Samuel, if Samuel left offspring. It then became 
necessary to provide what would happen if only one of J. 
Franklin or Catharine were living at the time any one of 
the three life tenants died. In that case, provision was 
made that the survivor of J. Franklin or Catharine took 
the whole of the sum invested upon the death of the life 
tenant. If both J. Franklin and Catharine should pre¬ 
decease any of the three life tenants, the sum was to re¬ 
main invested for the benefit of the life tenant, and when 
the life tenant died, following the death of J. Franklin 
and Catharine, the sum was to go in accordance with later 
provisions of the codicil. 

The testator, following the logic of the scheme of his 
testamentary intention, was now ready to dispose of the 
remainder interests in the portions of the estate held by 
his trustee for the benefit of his three children, J. Franklin, 
Catharine and Samuel. 

He first dealt with his favored children, J. Franklin and 
Catharine: 

“In case my son, J. Franklin Hilton, or my daughter, 
Catharine S. Hilton, should have any offspring, said 
offspring, if of J. Franklin Hilton, shall be entitled 
to his interest after his death, and if my daughter, 
Catharine S. Hilton, should have any offspring, such 
offspring shall be entitled to her interest after her 
death. ’ ’ 

The Charities concede that the effect of this paragraph 
was to give tlie offspring of J. Franklin the remainder in the 
one-half of the trust estate (remaining after the three spe¬ 
cific sums) from which he was receiving income, and 
similarly to give to the offspring of Catharine the re¬ 
mainder in the other one-half of the trust estate from which 
she was receiving income. However, this paragraph does 
not provide for cross remainders covering the whole of the 
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trust estate in the event only one or the other of J. Franklin 
or Catharine left offspring, which is the situation here. 
There is no provision by which the remainder in the on^- 
lialf of the trust estate from which J. Franklin was receiv¬ 
ing income was given to Catharine or her offspring, and it 
must be held to have passed to The Charities under the pro¬ 
visions in their favor which will be discussed. 

The testator then provided for the disposition of the 
$5,000 from which Samuel L. Hilton was to receive incomje 
during his life, as follows: 

“In case my son, Samuel L. Hilton, shall have any 
offspring, such offspring shall be entitled to his in¬ 
terest after his death.” j 

! 

In other words, the remainder in the sum of $5,000 wa|s 
given to the offspring of Samuel. Here again, no provision 
was made for cross remainders by which Samuel or his 
offspring would have any right to the one-half of the trusjt 
estate from which J. Franklin was receiving income o^: 
the one-half from which Catharine was receiving incom^, 
nor were J. Franklin or Catharine or their offspring 
given cross remainders in the sum of $5,000 held for Sam¬ 
uel. Yet the language used in all three cases was identi¬ 
cal. If Samuel outlived both J. Franklin and Catharine 
and then died without offspring, the corpus of the $5,000 
would have passed to The Charities as will be pointed oulfc 
in considering the provisions for their benefit. This is trub 
regardless of whether or not J. Franklin or Catharine or 
both left children. 

Accordingly, the testator clearly provided for each por¬ 
tion of the trust estate held for each child to go to the off¬ 
spring of that child, but that did not amount to a comj 
plete disposition because of the lack of any provision fof 
crossovers. The testator knew about crossovers and if hd 
had intended to have them in favor of the offspring olt 
Catharine or J. Franklin, or Samuel, he could and woulc| 
have provided for them. He had no difficulty in provid^ 
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ing for crossovers in disposing of the three specific sums 
to J. Franklin and Catharine equally or the survivor of 
them upon the death of the three life tenants who were 
receiving income from specific sums invested. 

It was therefore necessary to include further provisions 
in order to dispose completely of the trust estate to me.et 
the following contingencies: (1) if either J. Franklin or 
Catharine, his principal beneficiaries, died without off¬ 
spring; (2) if his son Samuel outlived his brother and 
sister but died without offspring, and (3) if either his 
niece Sarah Hilton or his stepdaughter Mrs. Burch out¬ 
lived J. Franklin and Catharine. As the logical final step 
in the disposition of the estate, the testator next inserted 
in the codicil the following paragraph to cover the fore¬ 
going contingencies: 

“Should those enumerated as devisees have no chil¬ 
dren, then the money of the estate must be continually 
invested and the interest therefrom applied by the 
best method to the relief of the respectable, indigent 
and destitute widows worthy of aid, over fifty-eight 
(58) years of age, preferably the eldest, bora in the 
District of Columbia, of the white race, to alleviate 
their condition as far as it will go, for fifteen (15) 
years; at the expiration of said time the money of the 
estate is to be divided and paid over to the institution 
of the Little Sisters of the Poor and the Home for 
Incurables of Washington, D. C., each to have an equal 
share.” 

The appellee, Mrs. Kinsey, contended in the court below 
that this paragraph should be revised by the court to 
read: “Should none of those enumerated as devisees have 
[no] children.” This proposed construction is entirely 
inconsistent with the testamentary plan of the testator. 
The best evidence of this is the fact that to place that con¬ 
struction on the codicil would mean intestacy in so far as 
the major portion of his estate is concerned if Samuel had 
had children and J. Franklin and Catharine had died with- 
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out offspring, for Samuel was one of the “devisees” nnd 
his having children would have satisfied the condition un¬ 
der the suggested construction so that nothing would j^ass 
to The Charities. There can be no question but that if 
Samuel had had a child and the other two children of the 
testator had died without offspring, the child of Samuel 
was intended to have only $5,000. So the parts of the 
trust estate from which J. Franklin and Catharine wiere 
receiving income would have had to pass by intestacy !un- 
der those circumstances, and the provisions for chaifity 
would have been an idle gesture on the part of testatoij. 

As indicated by the court below it should be assurhed 
that the testator was attempting to dispose of his entire 
estate; and the court should adopt a construction, if it 
consistently can, that will prevent intestacy (Joint App., 
p. 38). Hence, to ascribe to the testator an intention that 
would have brought about an intestacy, except as to $5,(j)00 
of this very substantial trust estate, is unwarranted, un¬ 
justified and unnecessary. 

When the testator provided in the paragraph of the codi¬ 
cil, dealing with the disposition of the three specific sums, 
that in case J. Franklin and Catharine “should die before 
the other devisees named * # *” it is perfectly clear that 
he intended to refer to those who had been named in the 
three immediately preceding paragraphs to take income 
from specific sums of money, who w T ere Samuel, and the 
testator’s niece and stepdaughter. Later in the codicil 
when he provided that The Charities should take his 
estate “Should those enumerated as devisees have no chil¬ 
dren,” he meant Samuel, J. Franklin and Catharine, who 
were referred to in the two paragraphs just preceding 
that in which the quoted language appears. They were t^ie 
only ones whose children entered into the testator’s scheme 
of things at all. 

We repeat that The Charities would not have been <^ut 
out, except as to the sum of $5,000, had Samuel died with 
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offspring and J. Franklin and Catharine without, unless 
an intention to die intestate as to the bulk of the trust 
estate is gratuitously ascribed to the testator by per¬ 
verting the sense of the provision in favor of The Chari¬ 
ties. It follows, therefore, that The Charities are not di¬ 
vested of their interest in one-half of the residue of the 
trust estate, or that portion from which J. Franklin was 
receiving income, because of the fact that Catharine left a 
child surviving her upon her death. 

It is respectfully submitted that the codicil, w T hen studied 
closely, is consistent and follows a definite scheme. Its 
meaning should not be distorted by ascribing technical 
meanings to the words used by the testator that ruin the 
common sense of the codicil and phrases should not be 
transposed from one paragraph into another with the re¬ 
sult that the position of the paragraphs and the continuity 
and logic of the thought that goes straight through the 
codicil are ignored. 

One of the most significant things that should be borne 
in mind by the court in construing this codicil is the fact 
that when disposing of the part of the trust estate con¬ 
sisting of the three specific sums invested, the testator 
provided what should happen in case J. Franklin prede¬ 
ceased his sister or she predeceased him. The survivor 
was to take the whole. However, in disposing of that part 
of the balance of the trust estate from which J. Franklin 
was to receive a life income and that part of the balance 
from which Catharine was likewise to receive income for 
life, there was no provision that the survivor would stand 
in the place of or succeed to the corpus held for the one 
who had died or that the offspring of one would succeed to 
the corpus held for the other. 

It is only reasonable to infer from this that the testator 
did not intend that Catharine or her offspring would be 
entitled to take it all in the event J. Franklin were to die 
without offspring. The corpus held for his benefit was 
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intended to pass ultimately to The Charities, if he had no 
children. 

There is another situation that shows the testator’s 
clear intent to leave no loose ends to any of his intended 
disposition of his estate. For example, let us assume that 
Samuel Hilton had outlived his brother and sister, J. 
Franklin and Catharine, and then had died without qff- 
spring. The testator provided that those entitled to Re¬ 
ceive income from specific sums invested were “to be p^id 
their interest until their death.” He then disposed of tjae 
remainder. It is perfectly patent that in that event Tjhe 
Charities would have been entitled to take the $5,000 from 
which Samuel had been receiving income. Certainly neither 
Catharine’s estate nor her child would have had any claim 
to Samuel’s $5,000 had Samuel survived her. 

We again say that when a perfectly consistent commojn- 
sense construction can be given to a testamentary pap^r 
that will prevent any possibility of intestacy, and gi^e 
effect to all its parts, that is the construction that should 
be adopted. We repeat, that while the testator may ha^e 
used language that when given its technical legal meaning 
is confusing, when the general scheme is analyzed and tlfe 
words used given a layman’s interpretation, there is no 
confusion and there is a complete testamentary disposition 
of the estate, with no one provision being in conflict witfi 
another. Each part falls logically into place and there 
no need to omit or transpose anything from one paragraph 
to another. 
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CONCLUSION. 

It is respectfully submitted that The Charities are ulti¬ 
mately entitled to one-half of the corpus of the estate less 
$12,000 that should be properly distributed between the 
estates of Catharine S. Hilton Campbell and J. Franklin 
Hilton. 


Respectfully submitted, 

Arthur J. Phelan, 

Attorney for The Little Sisters of 
the Poor. 

Richard H. Wilmer, 

John H. Pickering, 

Attorneys for The Washington Home 
for Incurables. 
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BRIEF FOR APPELLANTS, CHARLES LEE WIL¬ 
LIAMS, INDIVIDUALLY, AND CHARLES LEE 
WILLIAMS AND NATIONAL SAVINGS AND 
TRUST COMPANY AS EXECUTORS UNDER THE 
WILL OF SAMUEL L. HILTON, DECEASED. 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia construing the 
last will and codicil of James H. Hilton, deceased, and 
instructing the testamentary trustee, entered the 9th dky 
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of June, 1949 (App. 45-47). An appeal from said judg¬ 
ment and a review thereof by this Court is authorized by 
Title 17’ Section 101, of the District of Columbia Code 
(1940 Ed.). The complaint (App. 2-22) was for con¬ 
struction of the codicil and for instructions to the testa¬ 
mentary* trustee and was within the general equity juris¬ 
diction of the District Court; District of Columbia Code, 
(1940 Ed.), Title 11, Sections 301,306. 

STATEMENT OF THE CASE 

James H. Hilton died testate on March 19, 1919, leav¬ 
ing surviving him two sons and one daughter, namely, 
Samuel L. Hilton, J. Franklin Hilton and Catharine Camp¬ 
bell, and one grandchild, the daughter of Mrs. Campbell, 
appellee Mary Elizabeth Campbell Kinsey, then about 
five (5) years of age. The decedent left a will dated 
September 7, 1900 (App. 11-12), and another instrument 
referred to therein as codicil dated October 7, 1912 (App. 
13-15). 

All of the children of the testator are now dead, J. 
Franklin Hilton having died testate on April 18, 1941, 
Samuel L. Hilton having died testate on January 30, 1944, 
and Catharine Campbell having died intestate on July 27, 
1947. Copies of the wills of J. Franklin Hilton and of 
Samuel L. Hilton are attached to the complaint as exhibits 
“D” and “E” respectively (App. 18-21). In addition 
to her daughter, appellee Kinsey, Mrs. Campbell left her 
surviving a seven year old grandson who was repre¬ 
sented in this proceeding by a guardian ad litem. Ap¬ 
pellant Lucille H. Hilton is the widow, executrix and resi¬ 
duary beneficiary under the will of her late husband, J. 
Franklin Hilton; appellant Charles Lee Williams is the 
stepson, co-executor with appellant National Savings and 
Trust Company and residuary beneficiary under the will 
of his stepfather, Samuel L. Hilton. Samuel L. Hilton 
became the stepfather of appellant Williams when said 
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appellant was eight years old and a father-son relation¬ 
ship existed between them until the death of said Sanfiiel 
L. Hilton many years thereafter (App. 35-37). 

By reason of deaths and resignations of several trustees 
who administered the trust created in the document Re¬ 
nominated as codicil during the period of March 20, 1^24 
to April 8, 1942, appellee American Security and Triist 
Company was appointed Substituted Trustee on said lpst- 
mentioned date and has administered the trust since then 
(App. 5). 

During the term of its trusteeship, the Substituted Trus¬ 
tee has managed the trust estate and distributed the }iet 
income to J. Franklin Hilton and Catharine Campbell 
during their respective lives. The Substituted Trustee 
was advised that upon the death of Catharine Campbell, 
the last child of the testator, the trust terminated, afid 
there being a doubt as to the manner of distribution of 
the corpus, it filed the complaint herein seeking construc¬ 
tion of one instrument only, namely, the testamentary 
paper denominated as codicil which is dated October 7, 
1912, and under which it had managed the trust estate afid 
distributed the income until the date of death of Catharipe 
Campbell (App. 6-7). It might be at this point stated 
that the trust estate amounts to a little above One Hun¬ 
dred Thousand and no/100 Dollars ($100,000.00). 

All of the appellants herein, being named as defendants 
in the complaint of the Substituted Trustee, filed answets. 
Appellee Mary Elizabeth Campbell Kinsey claimed tjie 
entire principal of the trust estate (App. 23-24). Appel¬ 
lants The Little Sisters of the Poor and Washington Hoihe 
for Incurables (hereinafter referred to as the charities) 
claimed one-half of the trust estate as of the date of deajth 
of J. Franklin Hilton (App. 25-26). Appellants Charles 
Lee Williams, individually and as co-executor with Na¬ 
tional Savings and Trust Company under the will of 
Samuel L. Hilton, claimed one-third of the trust estate 
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upon the theory that each of the three children of testator 
Janies H. Hilton became entitled to one-third of the corpus 
and that the shares of the respective children passed to 
their residuary legatees insofar as J. Franklin Hilton and 
Samuel L. Hilton are concerned and to Mrs. Kinsey as 
the only child of her mother who died intestate insofar as 
Mrs. Campbell’s share is concerned (App. 26-29). Appel¬ 
lant Lucille H. Hilton in her answer made the same claim 
as appellant Charles Lee Williams, on the same theory, 
and sought in addition thereto the sum of Six Thousand 
and no/100 Dollars ($6,000.00) (App. 29-30). All parties 
to the proceedings, in their respective pleadings, based 
their claims upon the second testamentary document and 
not upon the original or first testamentary paper. 

In order to facilitate the discussion, portions of the 
second testamentary paper are set forth herein. The para¬ 
graphs are numbered for easier reference in the order in 
which they appear in the document. The immaterial para¬ 
graphs are omitted. The pertinent provisions are as fol¬ 
lows : 

2. “I hereby request Robert L. O’Brien to take 
charge of my real estate and personal property, notes, 
stocks, and bonds, and money on hand that I may 
possess at the time of my death, and fulfill the be¬ 
quests as hereinafter specified, to collect the rents of 
my property, also interest and principal of notes, 
stocks and bonds, and to sell the real estate as both 
Executors may elect, whenever advantageous to do 
so, and to invest the proceeds derived therefrom in 
safe real estate security; and I direct that all the 
money of my estate shall be kept continually invested 
in real estate security; to pay my funeral expenses 
and medical attendance and have my remains placed 
in the vault of the Congressional Cemetery for three 
months before burial in my lot in said cemetery. 

3. “I bequeath to my son, J. Franklin Hilton and 
to my daughter Catharine S. Hilton, both to have an 
equal share of the interest only from the proceeds of 
the estate except as shown in regard to the sum to 




5 


be invested for and after the following bequests are 
provided for: 

4. “To my eldest son Samuel L. Hilton I bequdath, 
in lieu of the rent as shown in the foregoing will,] the 
interest derived from the investment of five (5) thou¬ 
sand dollars only, during his life, unless he shall have 
offspring. 

7. “At the death of one or all of those name<jl to 
receive interest from a definite sum invested of the 
estate, his or her share of the sum invested is to be 
divided equally and paid to my son, J. Franklin 'Hil¬ 
ton, and to my daughter, Catharine S. Hilton; land 
in case of either of these two, the one living i^ to 
be paid the entire amount of interest of both from 
the income of the estate, and in case both should die 
before the other devisees named, those living ar <5 to 
be paid their interest until their death; when all l^ave 
died, the income from the estate is to be paid as hefein 
provided for. 

10. “In case mv son, J. Franklin Hilton, or mv 
daughter, Catharine S. Hilton, should have any off¬ 
spring, said offspring, if of J. Franklin Hilton, s|iall 
be entitled to his interest after his death, and if !my 
daughter, Catharine S. Hilton, should have any off¬ 
spring, such offspring shall be entitled to her interest 
after her death. 

11. “In case my son, Samuel L. Hilton, should h|ave 
any offspring, such offspring shall be entitled to his 
interest after his death. 

12. “Should those enumerated as devisees have no 
children, then the money of the estate must be con¬ 
tinually invested and the interest therefrom applied 
by the best method to the relief of the respectable, 
indigent and destitute widows worthy of aid, over 
fifty-eight (58) years of age, preferably the eldest, 
born in the District of Columbia, of the white race, 
to alleviate their condition as far as it will go, jfor 
fifteen (15) years; at the expiration of said time ]the 
money of the estate is to be divided and paid over to 
the institution of the Little Sisters of the Poor and 
the Home for Incurables of Washington, D. C., e^ch 
to have an equal share. ’ ’ 
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PROCEEDINGS IN THE LOWER COURT 

The case came on for hearing in the District Court on 
the complaint of the substituted trustee (App. 2-22), the 
answers of the defendants (App. 23-30), the answer and 
report of the guardian ad litem (App. 30-34) and the 
motion for judgment filed by the substituted trustee (App. 
35). The Court filed a memorandum opinion on June 24, 
1948 (App. 37-41) and, after granting motions for re¬ 
hearing filed by the appellants herein, heard further argu¬ 
ment and filed another opinion (App. 41-45). The judg¬ 
ment appealed from was entered upon the last opinion 
(App. 45-47) wherein the Court ordered the trustee to 
pay Three Thousand Five Hundred Dollars ($3,500.00) of 
the corpus plus certain interest to appellant Lucille H. 
Hilton and ordered the remainder of the trust corpus to 
be paid over to appellee Kinsey. 

STATEMENT OF POINTS RELIED UPON BY 
THESE APPELLANTS 

1. The Court erred in holding that the second testa¬ 
mentary paper dated October 7, 1912 did not fully and 
effectively revoke and supersede the prior instrument 
dated September 7, 1900, so that only the later instru¬ 
ment was the true last will and testament of the decedent, 
and therefore the only instrument to be construed. 

2. The Court erred in holding that appellee Kinsey was 
entitled to a greater interest in the estate than her mother, 
who was given a life estate in income only but no part 
of the corpus, notwithstanding the express provision that 
the offspring of Mrs. Campbell “shall be entitled to her 
interest after her death”. 

3. The Court erred in holding that the disposition of 
the estate by the testator was not violative of the rule 
against perpetuities (District of Columbia Code, 1940 Ed., 
Sections 45:102 and 45:823). 
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4. The Court erred in not holding that the attempted 
disposition of corpus by the testator, based upon a Con¬ 
dition precedent which was not fulfilled, was ineffective 
by operation of law’, and consequently resulted eitheij in 
intestacy with respect to the corpus or that the trustee 
was holding said corpus upon a resulting trust for testa¬ 
tor’s children and for those claiming through them. 

5. The Court erred in not holding that a 
Charles Lee Williams and National Savings ana 
Company, as executors under the will of Samuel L. 
deceased, are entitled to a one-third interest in the 
of the trust estate and in awarding the entire 
less the amount given to Lucille H. Hilton, to appellee 
Kinsey. 

SUMMARY OF ARGUMENT 

The testamentary paper dated October 7, 1912, is j:he 
only instrument of the decedent under w’hich the distribu¬ 
tion of his estate should be made. The prior instrument 
dated September 7, 1900, was revoked as a matter of ljaw 
by the later instrument which disposed of the entire estiite 
in a manner wholly inconsistent with the disposition in 
the prior instrument. 

By express direction the testator created successive life 
estates in income only in the survivor of J. Franklin Hiltlon 
and Catharine Campbell as well as life estates in incoijne 
only in their offspring. Since by reason thereof there is 
no vesting of corpus within the period provided in the n|ile 
against perpetuities, the disposition of the estate is viola¬ 
tive thereof. j 

The only gift of the corpus of the trust estate was malle 
to the charities and only on condition that those enumer¬ 
ated as devisees, meaning the children of the testator, 
have no children. Since Mrs. Campbell did have a child 
that condition failed and the attempted disposition of the 
corpus falls with it. The result of such failure left the 
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corpus undisposed of by the will, it being a void legacy or 
devise, and as a consequence the testator died intestate 
with respect thereof. The trustee is therefore holding the 
corpus upon a resulting trust for the heirs of the testator 
as at the time of his death. 

Since the bequest of Catharine Campbell is limited to a 
life estate in the income only, and the gift to her offspring 
is measured by and limited to the interest which she re¬ 
ceived, appellee Kinsey can not take any part of the 
corpus under the specific provisions of the testamentary 
instrument. She is entitled only to one-third of the corpus 
as the sole heir-at-law of her mother. 

The trust corpus consequently vested as of the time of 
the death of the testator, and subject only to the life es¬ 
tates in income to J. Franklin Hilton and Catharine Camp¬ 
bell, or the survivor of them, in the three children of the 
testator, all of whom survived him, share and share alike. 
Upon the death of Mrs. Campbell, and as of said date, 
one-third of the corpus and accumulated income should 
therefore be awmrded to the estate of Samuel L. Hilton to 
form a part of his residuary estate; one-third should be 
awarded to the estate of J. Franklin Hilton to form a 
part of his residuary estate, and the last one-third to the 
estate of Catharine Campbell. 

ARGUMENT 

I 

An examination of the instruments executed by the tes¬ 
tator on September 7, 1900 and on October 7, 1912 will 
disclose that in the first instrument the testator, after 
making specific bequests, gave the residue of his estate in 
three equal shares to his wife and two of his children 
absolutely. Twelve years and one month later, by the 
second testamentary document, he changed the entire tes¬ 
tamentary scheme. He attempted to create a trust of his 
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entire estate and proceeded to dispose of the income qnly 
to friends and relatives including his children and their 
offspring. The only attempted disposition of corpug is 
found in what has been identified herein as paragraph 12 
of the codicil. It is obvious that the entire testamentary 
plan and attempted disposition of the whole estate in the 
second instrument is in a manner entirely and irreconcil¬ 
ably different in every respect from the disposition in 
the first instrument. Indeed in the second instrument, in 
the next to the last paragraph thereof (App. 15) the tes¬ 
tator refers to it as “this will” stating “Any contest of 
this will by either of my children or devisees shall h|e a 
bar to any benefit from my estate.” It should alsc^ be 
noted that in no place in the second instrument is there a 
confirmation of the prior instrument or any indication that 
it is amendatory of said prior instrument. 

Tt is conceded by all the parties herein that the later| in¬ 
strument was executed and witnessed in accordance with 
law. Indeed, both instruments were filed and proved as 
testamentary papers. The established rule of law applic¬ 
able to this phase of the case is that the later instrument 
revoked the earlier one and superseded it as the only last 
will and testament of the testator. Page on Wills (Ifer- 
manent edition) Sections 466 and 46S; Volume I, pa^es 
840-841, 851-852. Volume IV, Section 15S0, Page 493. 
Washington Home for Incurables v. American Security <t ind 
Trust Company, 3S App. 421. In Page on Wills, Volume 
IV, Section 1580, page 493 the rule is stated as follojvs: 

“If the second instrument purports to dispose of tes¬ 
tator’s entire estate or if the second instrument deals 
with the same part of testator’s estate as the clauses 
in question in the first instrument, and the secqnd 
instrument purports to make a complete disposition 
of that part of the estate, it will be presumed that jthe 
second instrument revokes the gifts of the first, and 
that it substitutes therefor the gifts given in sijieh 
second instrument.” 
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The prior instrument having been thus revoked by the 
later instrument, even though the later instrument is 
called a codicil, it loses all force or effect and is null and 
void; the later instrument thus becomes the only valid 
testamentary paper. A factual situation squarely in point 
was presented in American National Bank of Camden v. 
Morgenueck (1933) 114 N. J. Eq. 2S6, 168 A. 598, affirmed 
in 118 N. J. Eq. 269, 178 A. 727. In that case the testa¬ 
tor’s attorney prepared his will for him in 1919. Testator 
himself prepared two codicils, one in 1929 and the other 
in 1930, both without legal advice (we have the same sit¬ 
uation in the instant case with respect to the will and 
codicil). By the first instrument the testator created a 
trust of his residuary estate making certain dispositions 
thereof, apparently perfectly valid. By the second codicil 
he also attempted to create a trust, parts of which were 
found to be violative of the rule against perpetuities. The 
Court, in holding that the later instrument revoked the 
former, said: 

“It is apparent from reading this second codicil that 
it substitutes different provisions for the disposition 
of the testator’s residuary estate, and must be con¬ 
strued as revoking that part of the will.” 

* * * * 

“Where provisions of the codicil conflict or differ 
from the provisions of the will, the said provisions of 
the codicil shall be effective, and the provisions of the 
will which they change or abrogate shall be null and 
void and of no effect whatever, and being thus revoked 
they are definitely and finally nonexistent as operas 
tive testamentary provisions, just as much as if the 
testator had physically destroyed them, no. matter 
whether or not the codiciVs substituted provisions or 
any part thereof be held invalid” (emphasis sup¬ 
plied) 

It is the position of these appellants that the earlier 
instrument having been revoked by the later one, is to be 
disregarded in its entirety. In determining the disposi- 
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tion of this cause the only instrument to be construed is 
the one dated October 7, 1912. The rights of the patties 
stem from this instrument only. If any part thereof Con¬ 
flicts with the rules of law or if the attempted disposition 
is legally ineffective, the prior instrument cannot b^ in¬ 
voked as it was completely superseded on the date vjhen 
the later instrument was executed. In Page on Wills, 
Volume I, Section 533, page 999, the rule is statec| as 
follows: 

“A will which has been revoked totally is of no l^gal 
effect. It passes no interest to the beneficiaries najued 
therein. . . . 

If the partial revocation is by a subsequent codicil, 
and such codicil shows testator’s intention as to'the 
devolution of the original gift which has been revoked, 
full effect will be given thereto. In the absence of 
such intention, such property will pass under the Resi¬ 
duary clause if there is one; and if there is no Resi¬ 
duary clause, it will pass as intestate property. ” j 

The prior will having been completely revoked we sjiall 
now proceed to an examination of the only instrument to 
be construed herein. 


II 

An analysis of the testamentary scheme of the testator, 
as it appears in the later document, discloses the follow¬ 
ing: In the second paragraph thereof testator directed 
that his entire estate specifying “real estate and personal 
property, notes, stocks, and bonds, and money on hand 
that I may possess at the time of my death,” be invented 
and kept continually invested. He then proceeded to dis¬ 
pose of the income from his estate. In the next para¬ 
graph, which will be called paragraph 3, he gave to his 
son J. Franklin and to his daughter Catharine equal shares 
“of the interest only from the proceeds of the estate” 
with the exception of the income from three small definite 
sums which he bequeathed to three named individual^ in 
the next three paragraphs. In paragraph number 7 te^ta- 
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tor again disposed of the income from the definite sums 
invested for the three beneficiaries upon their respective 
deaths, by giving said income equally to J. Franklin and 
Catharine or the survivor. It is important to point out 
that in said paragraph, which is divided only by a semi¬ 
colon, testator created life interests in income only in his 
said son and daughter and reserved in the beneficiaries of 
the three definite sums the income from said sums if they 
should survive both the son and the daughter. In the last 
sentence, following the last semi-colon, he reserves the 
income from the estate, after the death of the survivor of 
his said children, to be disposed of in a later part of the 
instrument. Following paragraph 7 are two paragraphs 
not material to the issues herein. Thereafter paragraph 
10 is highly important. Testator used in said paragraph 
the word “offspring” four times; he bequeathed to the 
offspring of his son J. Franklin and his daughter Catharine 
the interest, meaning share, of their respective parents. 
The word “interest” in this paragraph can mean either 
“share” or “income”. In either event testator created 
in the offspring of his said son and daughter no greater 
estate than in the parents, and as was noted in paragraph 
7, the parents received no more than a life estate in the 
income. 

The word “offspring” is synonymous with the word 
“issue” and “descendants”. It does not mean “chil¬ 
dren”. See Barber v. Pittsburgh, etc., 166 IT. S. 83, 17 
S. Ct. 4SS, 41 L. Ed. 925. Rowe v. Cullen, 177 Ma. 357, 
9 A. (2d) '585, 5S6. In re Dragoni, 79 P. (2d) 465, 466. In 
the last mentioned two cases the Court held that the word 
“offspring” is equivalent to the words “descendants”, 
“issue”, “progeny” and that it includes all who are de¬ 
scended lineally to any degree. Moreover, in the case at 
bar this is the only interpretation we can give to the lan¬ 
guage used by the testator because when he intended a 
limitation to children only, as distinguished from issue, 
he used the word “children” and not “offspring”. See 
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the first line of paragraph 12 “Should those enumerated 
as devisees have no children”. Also, the reference to ithe 
word “children” in the next to the last paragraph of Jthe 
will. 

We are therefore confronted with a situation where the 
testator, by express language, created a life estate in in¬ 
come only, in equal shares, in his son J. Franklin fpid 
his daughter Catharine, the survivor of them to take the 
whole income if the one who died first left no offspring. 
Upon the death of the survivor he bequeathed life estates 
in income only to the offspring of such survivor, if any, 
because he gave to the offspring no greater interest than 
to the parent. Whether the word “interest” in the be¬ 
quest to the offspring is construed to mean share or jin- 
come, the result is the same. It should be noted thatjat 
the time of making of the will, in 1912, appellee KinSey 
was not as vet a life in being as she was born in 1914. 
There is therefore a clear creation of life estates in in¬ 
come only in successive generations. It has been repeat¬ 
edly held by the courts, almost without exception, that this 
constitutes a violation of the rule against perpetuities jas 
there is a definite limitation of income for a period longer 
than lives in being and twenty-one years thereafter. 

The rule against perpetuities in this jurisdiction is set 
forth in the District of Columbia Code (1940 Ed.), Section 
45:102 which reads as follows: 

“Except in the case of gifts or devises to charitable 
uses, every future estate, whether of freehold or lease¬ 
hold, whether by way or remainder or without a pre¬ 
cedent estate, and whether vested or contingent, shbll 
be void in its creation which shall suspend, or may \>y 
possibility suspend, the power of absolute alienation 
of the property, so that there shall be no person or 
persons in being by whom an absolute fee in the sanje, 
in possession, can be conveyed, for a longer period 
than during the continuance of not more than oiie 
or more lives in being and twenty-one years there¬ 
after. (Mar. 3, 1901, 31 Stat. 1351, ch. 854, S. 1023) t\ 
(Emphasis supplied). j 
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"While this section speaks of interests in real estate, the 
rule is made applicable to personal property by Section 
45:823. 

This statute in our jurisdiction is similar to the one in 
Maryland. The leading case on the subject in Maryland 
is that of Goldsborough v. Martin, 41 Md. 488. In that 
case the testator left his estate in trust one-half of the 
income to be paid to his wife and the other half to his 
daughter, a married woman, for life, and upon the death 
of the daughter with issue, the trust was to be extended 
and be executed for her issue in the same manner as di¬ 
rected for the daughter. The deaths in that case occurred 
in the following order: Testator died first; at the time of 
his death he was survived, besides his widow, by the daugh¬ 
ter, one grandson born to said daughter prior to the death 
of the testator and another one born to her one month 
after his death. The daughter died two months after 
testator and the youngest child died ten months thereafter. 
The Court construed the bequest of the life estate in one- 
half of the trust income to the daughter and to her issue 
as constituting the creation of successive life interests in 
income only and violative of the rule against perpetuities. 
The court said (pages 501, 502): 

“The rule against perpetuities is one of the estab¬ 
lished landmarks of the law . . . And it makes no dif¬ 
ference in its application, whether the estate be lim¬ 
ited by way of legal settlement or under cover of 
trust. As was held in Barnum’s Case, if the trusts 
require in their execution a longer period than that 
described by the rule, viz: a life or lives in being at 
the time of its commencement, and twenty-one years, 
and a fraction of a year to cover the period of gesta¬ 
tion thereafter, and the property devised to the trus¬ 
tees is to be rendered inalienable for such longer 
period, the law denounces the devise in trust as a per¬ 
petuity and declares it void. That the clause of the 
will now before us, which extends the trust for the 
benefit of ‘the issue’ of the testator’s daughter, Mrs. 
Goldsborough offends the rule, does not, we think, 
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admit of reasonable doubt. The term ‘issue’ is here 
used without restriction, and embraces all the lineal 
descendants of the daughter.” 

This case was cited with approval by our Court of Ap¬ 
peals in Wills v. Maddox, 45 App. D. C. 128, 133. See plso 
Heald v. Ileald, 56 Md. 300. Goldberg v. Erich, 142 ^fd. 
544,121 A. 365. 

Attention is respectfully invited to the similarity j of 
the facts in the Goldsborough case and the case at bar. 
There is no need to cite further authority as the judicial 
interpretation of the rule is now so well settled as to 
admit of no doubt. During the argument in the lower 
court counsel for appellee Kinsey commented on the fact 
that the Goldsborough case was old; however, no authori¬ 
ties were cited to show that the decision has ever been 
overruled. On the contrary it has been cited time and 
again by Maryland courts as well as the courts of otlier 
jurisdictions. 

It might be argued that the testator did not intend to 
violate the rule against perpetuities. But violation of the 
rule is not a matter of intention; the Court has to con¬ 
strue what the testator did or attempted to do. As is stated 
in 33 Am. Jur. 521: 

“But the intention of the testator having been ascer¬ 
tained by applying the approved canons of construc¬ 
tion, the further question arises, particularly in con¬ 
nection with the attempted or apparent creation of re¬ 
mainders, whether that intention is to be controlled 
by any superior rule of law which will prevent the 
courts from carrying out the intention; for an intdn- 
tion will not avail to create an illegal or impossible 
estate. If he attempts to effect that which the lajw 
forbids, his will or grant must yield to the rules pf 
law. ’ ’ 

It might be suggested that appellee Kinsey was a li: ? e 
in being at the time of the death of the testator, conse¬ 
quently she is entitled to a life estate in income in ar|v 
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event. In this connection it is respectfully invited to the 
Court’s attention that at no time did this appellee claim a 
life estate in income. Her answer to the complaint does 
not advance this claim. Indeed, as shown in paragraph 8 
of the complaint (App. 7) the suggestion of Mrs. Kinsey 
that the trust estate terminated upon the death of her 
mother and that she was entitled to the entire trust 
corpus, brought about the institution of this suit. Since 
this appellee was not in being at the time that the will 
was made, we submit that her interest was so intertwined 
and intermingled with that of her descendants, all of whom 
are encompassed in the word “offspring”, as to render 
her life estate in income void ab initio. Bishop v. Bishop, 
257 X. Y. 40, 177 X. E. 302. Vickery v. Maryland Trust 
Company (1947), 52 A. (2d) 100. Even if it be conceded 
that the life estates in income created in J. Franklin and 
Catharine were valid, the bequest of life estates in income 
to their offspring should be found to be violative of the 
rule and hence void. 

Ill 

We next come to the consideration of the testator 's dis¬ 
position of the corpus. The only language wherein the 
testator provides for the termination of the trust and the 
distribution of the corpus is found in the paragraph num¬ 
ber 12 of the later instrument. In that paragraph the 
testator expressly states that should those enumerated as 
devisees have no children, the corpus is to remain invested 
and the interest, undoubtedly meaning income, be applied 
to the relief of respectable, indigent and destitute widows 
over fiftv-eight years of age born in the District of Co¬ 
lumbia, of the white race, for a period of fifteen years. 
That provision terminates with a semicolon. It is by the 
language immediately following that the testator for the 
first time terminates the trust estate and directs that the 
money of the estate, meaning principal or corpus, is to be 
paid over in equal shares to appellants Little Sisters of the 
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Poor and the Home for Incurables. We shall refer herein 
to these institutions as the “Charities”. 

An analysis of this provision shows that the bequest of 
income to the widows and the bequest of corpus to tlhe 
Charities are both void. Both are predicated upon tjlie 
express condition that those enumerated as devisees h^ve 
no children. Whether by the word “devisees” the testatjor 
intended all beneficiaries named in the preceding para¬ 
graphs of the will or only J. Franklin and Catharine i is 
immaterial. As long as one of them had a child the be¬ 
quest in this paragraph must fall. The Charities suggest 
to the Court that certain language be written in, by w^iv 
of construction, into this clause and thev reason that tjie 
clear and specific language should be implemented to the 
point where it is to be ignored. The Court will, of course, 
refuse to do so. Their interpretation would require the 
Court to rewrite the will. No matter how the Charities 
present the case, they cannot escape the express contin¬ 
gency upon which the disposition of the corpus to them is 
premised, namely, only in the event that those enumerated 
as devisees have no children. On this point the language 
of the testator is clear and unambiguous. He created a 
contingent remainder. The contingency did not occur be¬ 
cause Mrs. Campbell had a child. The interest of tl}e 
Charities ceased when Mrs. Kinsey survived her mothet\ 
In 33 Am. Jur. 530, the rule is stated as follows: 

“A contingent remainder cannot take effect until 
the happening of the event upon which it depends”. 

In the case at bar the event upon which the remainder de¬ 
pended did not happen. 

IV 

It is the position of these appellants that the life estate 
in income only created in appellee Kinsey and her issu^, 
all of wiiom fall within the classification of “offspring”, 
is void as violative of the rule against perpetuities. Wb 
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have also shown that the attempted disposition of corpus 
to the Charities also failed because it was a contingent 
remainder and the condition upon which it was based did 
not happen. We shall therefore pass to consideration of 
the question of the effect of the failure of these two be¬ 
quests. 

We respectfully suggest that the mere fact that Mrs. 
Kansey’s survivorship of her mother defeated the disposi¬ 
tion of the corpus did not, by itself, entitle her thereto. 
Her interest is limited by the will expressly to a life estate 
in income which we maintain is void as a matter of law. 
It cannot be enlarged under any language found in the 
instrument itself. 

An examination of the authorities discloses that where a 
trust is created but is later found to fail, the transferee 
holds the trust for the transferor or his estate. The rule 
is summarized in the Restatement of Law of Trusts, Sec¬ 
tion 411, pages 1258-1259: 

“Where the owner of property gratuitously trans¬ 
fers it and properly manifests an intention that the 
transferee should hold the property in trust but the 
trust fails, the transferee holds the trust estate upon 
a resulting trust for the transferor or his estate, unless 
the transferor properly manifested an intention that 
no resulting trust should arise or the intended trust 
fail for illegality”. 

(c) “If real property is devised upon a trust 
which fails and there is no provision in the will effec¬ 
tively disposing of the residue of the testator’s real 
property, the devisee holds it upon a resulting trust 
for the heirs of the testator. If personal property is 
bequeathed upon a trust which fails and there is no 
provision in the will effectively disposing of the resi¬ 
due of the testator’s property, the legatee if he takes 
title to the property hslds it upon a resulting trust 
for the next of kin of the testator (Emphasis sup¬ 
plied) 

The legal effect of the failure on the part of the testator 
to effectively bequeath the corpus amounts to a void legacy 
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or devise. It is of the utmost significance that we are got 
here dealing with the situation where the testator omitted 
to dispose of the corpus, whether by oversight or design. 
The testator did dispose of the corpus here; the disposi¬ 
tion, however, lacked effectiveness as a matter of l^w. 
In Page on Wills, Volume 4, paragraph 1433, page 202, 
there is a definition of a void legacy or devise in the fol¬ 
lowing language: 

“The term ‘void legacy or devise’ is used to inchjde 
* * * gifts which are invalid as in violation of the 
Ride against Perpetuities; gifts of contingent interests 
which fail; gifts upon a condition which fails * * *. 
(Emphasis supplied). 

Where the void legacy or bequest comprises the residue, 
the universal rule is that the transferee holds the sarjne 
upon a resulting trust for the testator or his heirs at t|he 
time of his death. George Washington University v. Riggs 
National Bant, 66 App. D. C. 389, S8 F. (2d) 771. Mines 
v. Gambrill, 71 Md. 30,18 A. 43. 

In the case at bar testator was survived by his two sons 
and daughter, namely, Samuel L., J. Franklin and Cathe¬ 
rine, who were his sole heirs-at-law. The estate, consist¬ 
ing of the corpus and the income accumulated after the 
death of Mrs. Campbell, therefore devolves to the residuary 
legatees of the two sons and to the sole heir-at-law of tl^e 
daughter who died intestate, share and share alike. 


Appellee Kinsey, in support of her claim to the entire 
trust corpus, relied on the proposition that the income 
was given to her perpetually and such a gift of ineomje 
carries with it a gift of the corpus. A study of this rule 
of law will disclose that it is not applicable to the situa¬ 
tion at hand and will not only fail to aid the contention 
of the appellee but in fact supports the position of these 
appellants. As shown heretofore, and we are confident 
that appellee Kinsey is in agreement with this interpre- 
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tation, paragraph 10 of the instrument created a life 
estate in income only in the survivor of J. Franklin and 
Catharine and in their offspring. The express limitation 
in said paragraph is that the offspring of Catharine shall 
be entitled to her interest after her death. Heading this 
paragraph together with paragraph 12, wherein the testa¬ 
tor attempted to make a complete disposition of the corpus 
of the estate, we find the express intention, so far as the 
will is concerned, that neither the children nor their off¬ 
spring shall take any part of the corpus thereunder. Mrs. 
Kinsey relied, in the trial court, on the rule set forth in 
the Restatement of the Law of Trusts, Section 128. That 
section provides, however, that as a condition for the oper¬ 
ation of the rule, the income has to be given to the bene¬ 
ficiary perpetually and that there be no other disposition 
of the beneficial interest. In the case at bar the gift to 
Mrs. Kinsey, as offspring of Mrs. Campbell, is not given 
to her perpetually but for life. Moreover, there was an 
attempted disposition of the corpus to the Charities which 
negates the intention to give it to the offspring of Mrs. 
Campbell. While this disposition failed as a matter of 
law, it nevertheless definitely shows the intention of the 
testator not to give it to the offspring of the survivor 
of ,T. Franklin or Catharine. In order to sustain Mrs. 
Kinsey’s position the will would have to be rewritten and 
language inserted therein which is altogether contrary to 
language and intention actually contained in said instru¬ 
ment. 

The very section of the Restatement of Trusts relied 
upon by Mrs. Kinsey shows that the rule is inapplicable 
to our state of facts. The last sentence of the second 
paragraph reads as follows: 

“If the disposition of the income is limited to income 
during the lifetime of the designated person, and no 
other' disposition is made of the income thereafter or 
of the principal, there is a resulting trust of the prin¬ 
cipal on the death of the designated person m favor 
of the settlor or his estate” . . . (Emphasis supplied) 
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The language quoted supports the contention of these'ap¬ 
pellants. It is clear that the bequest to Mrs. Campbell as 
well as to appellee Kinsey consists of life interests inj in¬ 
come only and is expressly limited thereto. The attempted 
disposition of income to the widows and the attempted dis¬ 
position of the corpus to the Charities failed as a master 
of law. There is consequently a resulting trust of the prin¬ 
cipal in favor of the heirs-at-law of the settlor at the time 
of his death. In the brief filed or behalf of appellee Kin¬ 
sey in the trial court she relied on the following cases: 
Danker v. Cooper, 114 N. J. Eq. 283, 168 A. 640; In\Re 
Tuck’s Estate, 300 N. Y. S. 1132; and In Re Emmerich’s 
Estate, 347 Pa. St. Hep. 307. An examination of the three 
cases shows that the courts predicated their opinions upon 
the express findings that no limit of time was fixed in (the 
will for the payment of income to the life tenant and tjiat 
no attempt was made to dispose of the corpus. Under 
those circumstances the rule was properly applied. Iihe 
New York Court refused to apply the rule in a case where 
there was manifest the intention of the testator to give! to 
the claimant income only and not corpus. In Re Johnson’s 
Estate, 265 N. Y. S. 395. Mrs. Kinsey also relied on the 
case of Westfield Trust Company v. Beekman, 97 N. jj. 
Eq. 140, 12S A. 791 (affirmed 99 N. J. Eq. 435, 131 A. 92f). 
It is respectfully submitted that this case not only fails 
to support the position of Mrs. Kinsey but definitely sup¬ 
ports our contention. The facts in that case are as fol¬ 
lows: Item 6 of the will under consideration there pro¬ 
vided that one-fourth of the income be paid annually to 
A for and during her natural life, one-fourth of the incoipe 
be paid annually to B during her natural life and uppn 
her demise said portion shall be paid annually to h^r 
heirs, and one-fourth of the income shall be paid annually 
to C for and during her natural life. The court, in deter¬ 
mining the interests of the parties, stated as follows: 

“Subdivisions (a) and (c) of paragraph 6 are simi¬ 
lar in their provisions, and direct that one-fourth por¬ 
tion of the income of the residuary estate be paid, 
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respectively, to Josephine De Ronje and Annie Town¬ 
send Ashmore, in each case ‘for and during her natu¬ 
ral life’. These subdivisions expressly limit the period 
for the payment of income to these beneficiaries, amd, 
while there is no disposition made of the portions of 
the residuary estate from which such income is to be 
derived, they express the mtention of the testator that 
the interest of these beneficiaries in his residuary 
estate shall not exceed a life interest m income. This 
is a valid gift of income for life to the beneficiaries 
named and is not invalid because the will fails to make 
provision for the disposition of the corpus from which 
such income is derived. As to such corpus, the testa¬ 
tor died intestate, amd the same will pass to his heirs 
at law and next of kin, the trustees holding it for those 
entitled. Skellenger v. Skellenger, 32 N. J. Eq. 659; 
Smith v. Smith, 54 N. J. Eq. 1, 39 A. 1069, affirmed 
55 N. J. Eq. 821, 41 A. 1116; Camden Safe Deposit 
Company v. Guerin, 89 N. J. Eq. 556, 105 A. 189.” 
(Emphasis supplied). 

It is respectfully submitted therefore that under the 
applicable decisions Mrs. Kinsey is not entitled to the en¬ 
tire corpus, either as heir-at-law of her mother or in her 
own right, since the bequest to her mother as well as to 
herself did not exceed life income and there was a definite 
attempt made in the will to dispose of the corpus to the 
Charities. The fact that the disposition of the corpus 
failed does not in any way operate to increase the life 
gifts into absolute estates. 


VI 

The Charities, as well as appellee Kinsey, argued in the 
trial court that in all events the instrument should be con¬ 
strued so as to avoid partial intestacy. The trial court 
seemed to be in doubt as to the proper construction of 
the instrument and inclined to the theory that no in¬ 
testacy resulted. In all fairness the court expressed its 
doubt on this point. The last paragraph of the opinion on 
rehearing (App. 41) begins with the following statement: 
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“While the language of the will and codicil is not 
entirely free from doubt as to the intent of the testa¬ 
tor, it appears to me sufficiently clear for the con¬ 
struction made and does not require a decree of in¬ 
testacy.” 

We respectfully submit that intestacy, total or partial, 
is not prohibited by law in situations where testators [at¬ 
tempted to dispose of their entire estates but the disposi¬ 
tions fail because they conflict with established rules of 
law. The law books are full of such cases. Courts are 
constantly faced with similar situations and in most in¬ 
stances, where the choice is between rewriting the will 
and a finding of intestacy, they will generally decline to 
write a new will for the testator. In Union National Bank 
of Pasadena v. Hunter, 209 P. (2d) 621, decided in Cali¬ 
fornia on September 20, 1949, the court commented on tljiis 
very point and cited with approval the rule laid down ^y 
the same court in a prior decision, as follows: 

“We are not asked to construct an imperfect or In¬ 
complete disposition, but to supply one which is not 
expressed at all, and, which, we think, is not neces¬ 
sarily implied. If the testator omitted, as we are satis¬ 
fied he did, to make a specific disposition of the Re¬ 
mainder of the trust estate, in the event that has oc¬ 
curred, that omission may not he supplied by tfie 
court. This is true whether the omission he the result 
of design or of oversight.” (Emphasis supplied), j 

The court cited many cases, in California and elsewhere, 
in support of its position and awarded the part of tbe 
property undisposed of effectively in the trust to the set¬ 
tlor’s estate. 

In our jurisdiction this Court was confronted with a 
similar situation in the case of George Washington Uni¬ 
versity v. Biggs National Bank, supra. The Court said: 

“Coming to the residuary clause, the residuum is 
divided by the testator into four separate specific 
legacies. One of these legacies has failed due to th|e 
operation of law, and it is earnestly contended by 
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the appellants that this legacy should be divided 
equally between the three remaining residuary lega¬ 
tees. While the intention of the testator to dispose 
of all of his estate may appear from the face of the 
will, if a condition later arises which was clearly not 
contemplated by the testator, it is not within the 
power of the courts to amend the will by attempting 
to supply the omission.** (Emphasis supplied). 

Partial intestacy is not unlawful. Maddoch v. Haines, 
8S F. (2d) 350, certiorari denied, 302 U. S. 690. Rather 
than rewrite a will in order to avoid it, courts have gener¬ 
ally ordered the property to be awarded to the heirs-at-law 
of the testator either as an intestacy or upon a resulting 
trust. In Page on Wills, Volume 2, Section 927, the prob¬ 
lem is fully discussed and the author reached the con¬ 
clusion that where the testator has not disposed of all of 
his property, the courts can not, under guise of construc¬ 
tion, add provisions to his will which will prevent a partial 
intestacy; the property which is thus omitted will pass 
as intestate property. Cases from 26 jurisdictions are cited 
in support of this rule. And in the same section, at page 
852, this eminent author says: 

“Partial intestacy may occur in cases in which the 
testator has attempted to dispose of all of his prop¬ 
erty; and, no doubt, thinks that he has accomplished 
this purpose. If the testator has attempted to dis¬ 
pose of property by a gift which proves inoperative, 
partial intestacy as to such gift results, unless there 
is a gift over, or a residuary clause into which such 
property can fall under the rules of law which deter¬ 
mine what property passes by a residuary clause”. 

We submit that the interpretation of the will suggested 
herein is the only one which will do no violence to the 
language of the testator as expressed by him. It is our 
position that the testator attempted to dispose of the 
income only in all of the paragraphs up to and including 
the 11th paragraph. He failed to dispose of the corpus 
in case offspring was born to any of the devisees. The 
only attempted disposition of corpus, after a suspension 
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of fifteen years for the benefit of the indigent widows, \yas 
by a contingent remainder to the Charities. The contin¬ 
gency did not occur. The corpus was therefore left with¬ 
out effective disposition. On principle and authority there 
was either a resulting trust or a partial intestacy as to 
the corpus. In either event, under the authorities, it de¬ 
volves to the heirs-at-law of the testator at the time of his 
death. His three children survived him as such heirs-at- 
law. Each was entitled to a one-third interest. Upon the 
death of each child the one-third interest became a pdrt 
of his or her estate. 

Only on this theory can most of the provisions of tjie 
will be sustained without any change except for the avoid¬ 
ance of the life estate in income in appellee Kinsey because 
of the violation of the rule against perpetuities. Under the 
theory advanced by the Charities, paragraphs 7, 10 aiid 
12, the most important ones in the will, w r ill have to ie 
completely rewritten by inserting language that the testa¬ 
tor did not elect to include. Under the theory advanced 
by appellee Kinsey, the will w T ould have to be rewritten 
to award to her the entire corpus of the trust when by 
express language the testator intended to give her no moife 
than a life estate in the income had such bequest beep 
valid. To atttribute an intention to the testator to dis¬ 
pose of the corpus other than in the manner in which hie 
attempted to dispose of it would necessitate a total dis¬ 
regard of his expressed intentions. Mrs. Kinsey was bor^i 
in 1914, about two years after the testator executed the 
testamentary instrument sought to be construed. He lived 
for five years subsequent to her birth. Had he intended 
to leave her the corpus of the estate he had ample time to 
make a new will. He was evidently the type of person 
who did not hesitate to execute testamentary papers. Hi^ 
failure to make a new will can only be taken to mean that 
he did not intend Mrs. Kinsey to have the entire estate. 

We submit that our theory would give effect to all of 
the provisions of the will in accordance with the expressed 
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intentions of the testator insofar as they do not contra¬ 
vene existing law. No part of the will will have to be re¬ 
written. With respect to the provisions that are incon¬ 
sistent with law, the bequests made are ineffective. The 
property, in the form of the corpus of the trust estate, 
should therefore be distributed among his heirs-at-law at 
the time of his death or to their estates. 

CONCLUSION 

On the facts and the law, the corpus of the trust estate 
passed to the heirs-at-law or devisees of Samuel L. Hilton, 
J. Franklin Hilton and Catharine Hilton Campbell; the 
judgment of the District Court should be reversed and an 
ordered should be entered awarding one-third of the 
corpus and accumulated income to appellee Kinsey, one- 
third thereof to appellant Lucille H. Hilton, and one-third 
thereof to appellants Charles Lee Williams and National 
Savings and Trust Company, as executors under the will 
of Samuel L. Hilton for distribution to appellant Charles 
Lee Williams, individually. 

Respectfully submitted, 

Julius Aronoff, 

J. Johnstone Muir, 

Attorneys for Charles Lee 
Williams and National Sav¬ 
ings and Trust Compamj, 
executors XJ/W of Samuel 
L. Hilton, deceased, amd 
Charles Lee Williams, indi¬ 
vidually. 

1406 G Street N. W., 
Washington, D. C. 
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for the District of Columbia 


BRIEF FOR APPELLEE, MARY ELIZABETH 
CAMPBELL KINSEY 


COUNTER-STATEMENT OF THE CASE 

While appellee does not question the accuracy of tlije 
several Statements of the Case contained in the briefs ojf 
the various appellants so far as they go, she believes i|t 
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will be helpful to the Court to set forth the following 
additional statement: 

This appellee, and her infant son (represented in the 
lower court by guardian-ad-litem), are the sole living de¬ 
scendants of the testator, James H. Hilton, whose estate 
is now to be distributed. (App. 7). 

The two principal beneficiaries of the estate of the tes¬ 
tator, namely, his children J. Franklin Hilton and Cath¬ 
erine S. Hilton Campbell, during their joint lives, shared 
equally in the income of the trust estate. Following the 
death of J. Franklin Hilton on April IS, 1941, the said 
Catherine S. Hilton Campbell became the sole beneficiary 
of the income of the estate with the exception of the income 
from a fund of $5,000 which was paid to Samuel L. Hilton 
until his death on Jan. 30, 1944; from this latter date 
until her death on July 27, 1947, all of the income of the 
estate was paid to the said Catherine S. Hilton Campbell, 
who was the mother of appellee (App. 7, 40, 41). 

This estate has been continuously under the jurisdiction 
of the District Court since March 20, 1924, when trustees 
were appointed under an order providing that they should 
manage the same ‘‘under the authority and supervision of 
this Court” (App. 5). Accounts of the trustees prior to 
the appointment of the present trustee, reflecting the pay¬ 
ment of income to Catherine S. Hilton Campbell, have been 
approved by the Court (App. 5), and the present trustee 
lias filed the accounts required by the rules up to the date 
of death of Catherine S. Hilton Campbell. (App. 7) 

All of the present parties to this appeal or their prede¬ 
cessors in interest, including both of the Charities as well 
as the individual parties, have been continuously parties 
to this cause since 1924. (App. 2). Not only the individual 
appellants, who continue to concede the right of the said 
Catherine S. Hilton Campbell to such income payments 
during her lifetime, but also the Charities, who now ques- 
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i 
I 

tion it, acquiesced in her right thereto from the deathj of 
J. Franklin Hilton in 1941 until Mrs. Campbell’s death in 
1947. 

The two opinions of Chief Judge Laws, insofar as fhe 
interests of this appellee are concerned, held as followst 

Both opinions held that appellee, upon the death of her 
mother, became entitled to a vested interest in the corpus 
of the trust estate, and not to a mere life interest, the first 
such opinion holding that appellee became entitled to one- 
half thereof, and the second that she became entitled to all 
thereof (subject to deduction therefrom of certain minor 
bequests). 

i 

Both opinions held that Catherine S. Hilton Campbiell 
during the years preceding her death was entitled to all 
of the income of the estate. The first opinion based tiiis 
conclusion on the acquiescence of other beneficiaries, pre¬ 
venting them from questioning such payments. The secohd 
opinion, however, was based upon the express construction 
of the codicil that said beneficiarv was intended bv testatlor 
to receive the one-half share of income provided for ijer 
brother, J. Franklin Hilton, following his death without 
children, in addition to the one-half share she was already 
receiving. 

In the lower court proceedings herein, the possibility |of 
contention between appellee and her minor son, who is t)ie 
only other living descendant of testator, was obviated \>y 
the concession of the guardian-ad-litem for the infant son 
that the latter took nothing directly from the estate, said 
guardian-ad-litem further taking a position in strong sup¬ 
port of the contention of appellee that the entire estate 
has vested in her. 
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STATUTES INVOLVED 

In addition to the statutes cited by the several appellants, 
appellee deems pertinent the following sections of the Dis¬ 
trict of Columbia Code (1940 ed.), which are set forth in 
full: 

Section 45-203. Remainder to heirs—Rule in Shelley’s 
case abolished. Where a remainder shall be limited to the 
heirs or heirs of the body of a person to whom a life estate 
in the same premises shall be given, the persons, who, on 
the termination of the life estate, shall be the heirs or the 
heirs of the body of such tenant for life shall be entitled to 
take in fee simple as purchasers by virtue of the remainder 
so limited. (March 3, 1901, 31 Stat. 1352, ch. 854, Sec. 
1027). 

Section 45-S02. Fee simple estates—Estates tail abol¬ 
ished. All estates of inheritance, including such as were 
formerly estates tail, shall be adjudged estates in fee sim¬ 
ple. (Mar. 3, 1901, 31 Stat. 1350, ch. S54, Sec. 1012). 

Note: By Section 45-823, the provisions of both of the 
foregoing sections were made applicable to personal prop¬ 
erty generally except where from the nature of the prop¬ 
erty they are inapplicable. 

SUMMARY OF ARGUMENT 

I. We concede the position taken by all of the appel¬ 
lants that the codicil of October 7, 1912, revokes the prior 
will of testator, in practical effect. 

IT. Catherine S. Hilton Campbell, mother of this ap¬ 
pellee, was sole beneficiary of the income of this estate 
at the time of her death, and the same was properly paid 
to her pursuant to the provisions of the codicil. 

A. The prior acquiescence of all parties and the ad¬ 
judications of the court, compel this interpretation. 
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B. The language of the codicil supports our inter¬ 
pretation. The contentions of the charities lead to 
improbable results, and require distortion of testa¬ 
tor’s language. 

C. The lower court correctly followed the canons 
of will construction in supporting the contentions of 
appellee. 

III. Upon the deatli of Catherine S. Hilton Campbell, 
she then being the beneficiary of the entire income of the 
estate, the corpus or principal of the estate forthwith 
vested in this appellee, her only child, as her offspring. 

A. All canons of will construction support appellee’s 
contentions, and the only authority cited against hpr 
is not in point. 

B. The appellee, Mrs. Kinsey, is the “offspring” jof 
Mrs. Campbell, in whom the latter’s interest vested 
under the provisions of the codicil. The charities {so 
concede. 

C. Appellee at the death of her mother became vested 
with the corpus or principal of the estate, whether 
the word “interest” be construed as intending |to 
pass to her the corpus as such, or whether it be con¬ 
strued as intending to make a grant of income to her 
for a period without limit. 

D. If the codicil had expressly created a life estate 
in Mrs. Kinsey after the death of her mother, subh 
life estate would be valid regardless of the failure 6f 
any subsequent estates. 

ARGUMENT j 

i 

i 

I. The Codicil of James H. Hilton Revokes the Prior 

Will, in Practical Effect. 

7 j 

Since all appellants have made this contention, which is 
fully conceded by this appellee, we deem it unnecessary 
to present further argument in support thereof. All ref¬ 
erences hereinafter contained are therefor solely to th|e 
codicil of October 7, 1912. 
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II. Catherine S. Hilton Campbell, mother of this ap¬ 
pellee, was sole beneficiary of the income of the estate at 
the time of her death, and the same was properly paid to 
her pursuant to the provisions of the codicil. 

A. The prior acquiescence of all parties, and the adjudica¬ 
tions of the Court, compel this interpretation. 

As previously pointed out in appellee’s counter¬ 
statement, all parties to this cause or their predeces¬ 
sors in interest acquiesced in this construction of the 
codicil for a period of 6 years and until after Mrs. 
Campbell’s death in 1947. That Mrs. Campbell was en¬ 
titled to such payments may indeed be regarded as res 
ad judicata, in view of the successive approvals of trus¬ 
tee accounts and the filing of such accounts under court 
rules. The first opinion of Chief Judge Laws held, in 
fact, that the acquiescence of the parties would now 
prevent them from questioning such payments. 'While 
Chief Judge Laws further took the view that the pres¬ 
ent parties were not now held to the construction 
which they previously placed upon ultimate right to 
corpus, we nevertheless think it of the utmost signifi¬ 
cance that all parties were for so many years of the 
identical opinion with respect to Mrs. Campbell’s 
right to income. The only parties who now voice a 
changed opinion are the Charities. While we con¬ 
cede their right to a changed opinion (except to the 
extent that the principles of res adjudicata or estoppel 
may prevent them from questioning income payments 
already made), we think that some question is thereby 
raised with respect to their present contention that 
the codicil, as construed in their changed opinion, is 
“perfectly clear,” as well as “exceedingly logical,” 
so “perfectly clear” that they must insert contra¬ 
dictory language in testator’s codicil to reach the 
“logical” result which is directly counter to that so 
long acquiesced in. We are more impressed with the 
conclusions of Chief Judge Laws, who after the re¬ 
hearing of the cause below, and after further careful 
study “and many rereadings and comparisons” of 
the testamentary instruments, voiced the opinion set 
forth in the section of this brief immediately fol¬ 
lowing. 
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B. The language of the codicil supports our interpreta¬ 
tion. The contentions of the Charities lead to improb¬ 
able results, and require distortion of testator’s lan¬ 
guage. 

The codicil was drawn by the testator, who was a lay¬ 
man, and all parties concede that the draftsmanship was 
inartistic, and that some words were inadvertently omitted. 
It is the universal experience of Courts, that a very cojm- 
mon defect of a layman’s will is its failure to provide |or 
all contingencies, or for all possible variations of the Se¬ 
quence of death of the beneficiaries. We consider it fruit¬ 
less to determine what would have been testator’s intent 
under all possible contingencies, agreeing with Chief Jucjge 
Laws that that is impossible with any certainty. We con¬ 
sider it much more important to ascertain the intent I of 
testator under the circumstances which actually occurred, 
and we agree with the Chief Judge, as he expressed it, 
“without any doubt”, that testator intended Mrs. Caipp- 
bell to receive the entire income of the estate if J. Fraijik- 
lin Hilton predeceased her without issue. The remarks 
of the Chief Judge on this point are so pertinent that tl^ey 
are set out in full (App. 42): 

“As indicated by my previous opinion, the language 
of the will and codicil is not entirely free from doubt jas 

to the intent of testator. Further careful studv and mahv 

" | * 

rereadings and comparisons of these documents have Re¬ 
sulted in a continuation of my opinion that it is rot 
possible to be clear to a point of absolute certainty as 
to the intent of the testator. However, the language jof 
both documents leaves me without any doubt that ttae 
testator intended to make the following general pro¬ 
visions: that two of his children, namely, his son, J. Frarlk- 
lin Hilton, and his daughter, Catharine S. Hilton Campbell, 
should share principally in his estate; if either should ctie 
without an offspring, the survivor would take the interest 
of the one who died.” 
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The provisions which testator makes for his children, 
J. Franklin Hilton and Catherine S. Hilton (Campbell) 
are three in number: 

First, after providing for the setting up of three small 
trusts aggregating $12,000 for other beneficiaries, testator 
provides that his two children above-named will share 
equally in the remaining income of the estate during their 
joint lives. (App. 13) 

Second, testator provides that upon the death of any 
of the three beneficiaries of the small trusts, the principal 
of such trust “is to be divided equally and paid to my son, 
J. Franklin Hilton and to my daughter, Catherine S. Hil¬ 
ton.” (App. 13) 

Third, testator provides that “in case (of the death) of 
either of these two, the one living is to be paid the entire 
amount of interest of both from the income of the estate.” 
(App. 14) (The bracketed words were inadvertently 
omitted by testator, but all parties agree that they must 
be inferentiallv supplied.) 

The last quoted provision is that which was construed 
by all parties up to 1947, and by all parties except the 
Charities at the present time, as vesting all of the income 
of the estate in Mrs. Campbell following the death of J. 
Franklin Hilton, (except for the income of one $5,000 
trust which continued until 1944). Inasmuch as by a 
later provision of the codicil, testator provides that the 
offspring of his children J. Franklin and Catherine sur¬ 
viving at their respective deaths will succeed to their 
respective interests, it is obvious that the clause above- 
quoted should be understood to be based upon the con¬ 
tingency of the death of the first to die without offspring. 

The Charities say that the quoted provision under 
paragraph Third above is applicable only to the small 
specific trusts aggregating $12,000, but to sustain their 
argument, they are forced to insert additional words in 
testator’s codicil which are directly contradictory to the 
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language of testator. The testator provided that the sur¬ 
vivor would receive “the entire amount of interest of bjoth 
from the income of the estate”. This certainly means jthe 
entire net estate, as it will be found that testator ijini- 
formlv refers to his “estate” as one entity. But jthe 
Charities misconstrue the quoted language by adding 
thereto the directly contradictory qualification, “thatj is, 
the entire amount of the specific sum so investe(i”. 
Again, by the language quoted in paragraph Third, testa¬ 
tor clearly is giving income only. But in the prior pro¬ 
vision for the disposition of the small specific sums j in¬ 
vested upon the deaths of the beneficiaries, testator dpes 
not provide for dividing the income therefrom between 
his two children, but directs that the “share of the slum 
invested”, namely corpus, is to be “divided equally p.nd 
paid” to the children. 

In order further to sustain their contention, that upon 
the death of J. Franklin Hilton, his interest did not pass 
to his sister but vested in the Charities, the Charities lire 
forced to rewrite the residuary clause of the will in two 
vital particulars: 

First, they must contend that the phrase “should th|ose 
enumerated as devisees have no children” should be r^ad 
as meaning “should any of those enumerated as devispes 
have no children.” j 

Second, where the residuary clause provides for “fhe 
money of the estate” to be continually invested, and this 
phrase is twice used in a context which appears to usj to 
contemplate the entire estate, they must add the phrgse 
“from which they have been receiving income,” or “frpm 
which each devisee was receiving income”. 

The Charities further take the position that Samjuel 
Hilton’s $5,000 interest, as well as the respective ojne- 
half interests of the two favored children, must each j be 
considered as separate entities for the purpose of detjer- 
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mining whether charitable trusts are to be set up under 
the residuary clause. But the residuary clause, before 
vesting the remainder in the Charities who are parties to 
this cause, first places the same in trust for a period of 
15 years. It is hard to believe that the Charities seriously 
contend that testator would have desired a trust fund of 
$5,000 to be set up for 15 years, and the interest therefrom, 
which even at 6% would be only $300 annually, “to be 
applied by the best method to the relief of the respectable, 
indigent and destitute widows worthy of aid, over fifty- 
eight (5S) years of age, preferably the eldest, born in the 
District of Columbia, of the white race, to alleviate their 
condition as far as it will go”. It may be considered 
doubtful whether a trustee could be found to administer 
such a small trust under the supervision of the Court. 

The examples with reference to Samuel’s $5000.00 in¬ 
terest make the contention of the Charities absurd, but 
even though it be assumed that the “devisees” referred 
to are solely J. Franklin and Catherine, their position is 
not helped. Suppose, for example, that J. Franklin 
first died without issue and thereafter Catherine died 
without issue. On the theory of the charities, there would 
first be one-half of the corpus passing under the clause 
under which they claim, and later the remaining one- 
half. But each of these one-half interests would pass 
first in trust for the widows for 15 years. Would there 
be two separate trusts for widows, one starting earlier 
and the other later and running a part of the time con¬ 
currently? And would they terminate simultaneously, or 
each 15 years after it began? In view of the testator’s 
expressed desire to have his estate held intact, and his 
reference to the charitable provisions as though “the 
money of the estate” was all to pass together, we cannot 
believe that the Charities were intended to take anythmg 
unless they got the entire estate, and so the Chief Judge 
concluded. 
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The foregoing suggests what testator intended in pro¬ 
viding for the disposition of his estate if his “devisees” 
had no children. While immediately prior to this clduse, 
he had provided for offspring of Samuel as well as o| his 
other children, so that the expression “devisees” might 
be taken to include Samuel, it must be remembered that 
testator had previously provided for the disposition of 
Samuel’s interest if Samuel died without offspring before 
his other children, J. Franklin or Catherine. Therefore, 
the reference to Samuel can only refer to his death with¬ 
out offspring after the other children named. If both 
J. Franklin and Catherine were to die without offspring 
and Samuel were also to die after them without offspring, 
testator may well then have desired that Samuel’s sjn?.ll 
share should be added to the trust fund rather than pass 
by intestacy. But testator probably assumed that Samuel, 
his eldest son by a prior marriage, would predecease his 
other children. 

Obviously, it is impossible to substitute either the wjord 
“any” or “none” in testator’s clause and reach an inter¬ 
pretation that would be logical under all circumstances. But 
we think a reading of the whole codicil leaves little dfjubt 
that he intended to provide in effect, that “Should neither 
J. Franklin Hilton nor Catherine Campbell have offspring 
(and should Samuel Hilton die following the death of the 
survivor of them without offspring, his share will also be 
included in the bequest which follows), then the entire 
money of the estate must be continually invested and held 
for the benefit of the widows for 15 years, and thereafter 
paid to the Charities.” 

The very fact that the bequest to the Charities jvas 
not intended to go to them unless they are to receive the 
entire estate adds cumulative evidence that the testator 
intended the entire income of the estate to be paid to jV(rs. 
Campbell after the death of J. Franklin Hilton without 
issue. It would require more than vague inferences to 
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reach the conclusion that testator would intend, during 
the lifetime of his only daughter, that his trustees were 
to deprive her of one-half of the income of the estate, and 
distribute it among a class of widows whose identity 
testator could not know, with the number to be benefited 
and the amount of such benefits unknown, their only iden¬ 
tification being that they be natives of the District of 
Columbia,white, “preferably the eldest” but not less than 
58 years of age, indigent or destitute, and worthy. 

C. The lower court correctly followed the canons of will 
construction in supporting the contentions of appellee. 

Chief Judge Laws properly, in our view, laid stress 
upon the presumption that a testator will not be held to 
have disinherited heirs unless the intention to do so is 
clearly expressed (citing Allen v. Reed, 57 App. D. C. 78, 
17 F. (2) 666), and was thereby fortified in his conclusion 
that the Charities took nothing if either of testator’s two 
children was survived by off-spring. The Charities say 
that the citation is not applicable because appellee is dis¬ 
inherited only as to one-half of her patrimony, under their 
theory, and not as to the entire estate. 

But the rule of presumption relied on by the Chief 
Judge relates not only to disinheritance, but to any contest 
between kindred of the testator and strangers, including 
charities. As aptly stated by this Court in Sherman v. 
American Security <£ Trust Co., 57 App. D. C. 273, 20 
F. (2) 446: 

“It is unnecessary to dwell upon the elementary prin¬ 
ciples pertinent to the construction of wills, further than 
to suggest that, if the present case were sufficiently close 
to invade the realm of doubt, it would be the duty of the 
court to resolve the doubt in favor of the kindred of 
testator rather than the college. This rule of construction 
is concisely stated in Schouler on Wills (5th Ed.) $ 479, as 
follows: ‘It may be safely laid down that, of two equally 
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probable interpretations of a will, that shall be adopted 
which prefers the family and kindred of the testator to 
utter strangers.’ ” 


III. Upon the Death of Catherine S. Hilton Campbell, 
She Then Being the Beneficiary of the Entire Income 
of the Estate, the Corpus or Principal of the Estate 
Forthwith Vested in This Appellee, Her Only Child, 
as Her Offspring. 

A. All canons of will construction support appellee’s con¬ 
tentions, and the only authority cited against hei| is 
not in point. 


The codicil of testator provides: 

“If my daughter, Catherine S. Hilton, shall have any 
offspring, such offspring shall be entitled to her interest 
after her death”. 

The Charities have conceded, and Chief Judge Laws has 
twice found, that this provision served to vest this ap¬ 
pellee with that portion of the corpus of the estate from 
which her mother was receiving income at the time of 
her death. The two individual appellants assert, how¬ 
ever, that testator’s attempt to pass Mrs. Campbell’s in¬ 
terest on to her offspring was void as in violation of tjhe 
rule against perpetuities, and that upon the death of 
Mrs. Campbell, there was an intestacy as to the entire 
estate. Under this theory, the appellee, Mrs. Kinsey, 
though the sole living granddaughter of testator, woijld 
now receive only one-third of the estate, the rest passijig 
by intestacy to strangers to the blood. But appellants’ 
position flies in the face of all applicable presumptions 
and canons of construction: 

(1) jVll presumptions favor that interpretation of the 
will which does not violate the rule against perpetuities. 
If there are two possible interpretations, the Court will 
favor the one which does not violate the rule. Shoemaker 


I 
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v. Xeicmaw; 62 App. D. C. 120, 65 F. (2) 208. Lewis v. 
Cockrell, (D. C. D. C.), SO F. Supp. 3S0. 

(2) Tt is presumed that testator did not intend to die 
intestate as to any part of his estate. Fairclaw v. Forest, 
76 F. S. App. D. C. 197, 130 F. (2) 829. 

(3) The law favors early vesting of estates. Costello v. 
Costello, SO U. S. App. D. C.75,149 F. (2d) 379. 

(4) As stated in a previous section of this brief, there 
is a presumption in favor of kindred of the testator as 
against strangers to the blood. Sherman v. American 
Security Trust Co., supra. 

Appellants do not suggest any basis for ignoring these 
important presumptions, and the only authority upon 
which they lay much stress is the early Maryland case of 
Goldsborough v. Martin, 41 Md. 488. That case involved 
a life estate in trust for the daughter of testator with the 
following proviso: “And in case mv said daughter shall 
die leaving issue, the trust hereby created shall extend 
to and be executed for said issue in the same manner as 
directed for and in behalf of my said daughter.” It 
further appeared that the daughter was survived by issue 
born after testator’s decease. The Court obviously con¬ 
strued the directory provision that the trust should be 
executed for issue “in the same manner as directed for 
and in behalf of my said daughter” as requiring the con¬ 
tinuance of successive life estates for issue to an unlimited 
number of generations, and as so construed, the will 
would undoubtedly violate the Rule against Perpetuities in 
all jurisdictions. While the Goldsborough case was cited 
in Wills v. Maddox, 45 App. D. C. 128, it was not cited 
on the point here involved, nor has it since been cited in 
Maryland in the case of a will even remotely analogous 
to that under discussion. In any event, it is to be noted 
that testator’s codicil does not specifically continue his 
estate in trust for offspring, nor is there any require¬ 
ment that it be administered for offspring “in the same 
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manner” as for the ancestor. Even if the Goldsborough 
case were in point, which analysis shows it is not, citation 
of more recent Maryland cases hereinafter contained wo iild 
indicate that a different result would now be reached by 
the Maryland courts in the case of the codicil uncter 
consideration. 


B. The appellee, Mrs. Kinsey, is the “offspring” of Mrs. 
Campbell, in whom the latter’s interest vested under 
the provisions of the codicil. The Charities so concede. 

We will concede the contention of the individual appel¬ 
lants that “offspring” means issue, or descendants. Barter 
v. Pittsburgh, 166 IT. S. 83,17 S. Ct. 488, 41 L. ed. 925. aU 
the primary, or presumptive meaning of issue, is “heirs 
of the body.” (69 C. J. p. 195, Sec. 1223) We do ijot 
think that is the proper interpretation here, for reasons 
hereinafter stated, but if it were, it would not help appel¬ 
lants. A life estate in Catherine S. Hilton Campbell, fal¬ 
lowing by a remainder to her “heirs of the body”, or in 
other words, successive life estates therein, would at com¬ 
mon law, and under the rule in Shelley’s case, have che¬ 
ated a fee tail in Mrs. Campbell, which by the provisions 
of an early Maryland statute in force in the District jof 
Columbia, (now Section 45-802 D. C. Code, supra), would 
have been converted into a fee simple estate in realty hr 
personalty, to which Mrs. Kinsey would succeed as sple 
heir. The Rule in Shelley’s case was abolished in the 
District of Columbia by Section 45-203 of the D. C. Code, 
(supra), but the statute last cited provides that when a 
remainder shall be limited to the heirs of the body of a 
person to whom a preceding life estate is given, the per¬ 
sons who at the termination of the life estate shall be 
such heirs of the body shall take in fee simple as pun- 
chasers. This statute also applies to personalty. Mr^. 
Kinsey would thus take a presently vested estate there¬ 
under. 
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The last cited statute merely states the more modern 
rule, which is to the effect that while the term issue em¬ 
braces all lineal descendants, “in Maryland it has usually 
been found equivalent to heirs of the body or those who 
would take in case of intestacy, thus rendering gifts to 
more remote descendants only substitutional, in place of 
gifts to deceased ancestors.” ( Mazziotie v. Safe Deposit 
(C'• Trust Co., 180 Md. 48, 23 A. (2) 4. To same effect, see 
Honritz v. Safe Deposit <0 Trust Co., 172 Aid. 437, 192 A. 
281). The Mazziotie case is of particular interest, since it 
cites the case of GoJdsborougli v. Martin, supra, relied on 
so heavily by the individual appellants, but refuses to fol¬ 
low that case as to the interpretation of the word “issue.” 
The rule of the Mazziotie case is the same as that fol¬ 
lowed by the District Court in the case of In Re Robins 
Estate. (D. C. D. C.), 38 F. Supp. 468, wherein it was 
held that the word “issue” may mean children, and that 
this interpretation is all the more to be preferred when 
it will avoid a conflict between grandchildren and their 
parents. 

Tt is to be noted that the guardian-ad-litem appointed in 
behalf of appellee’s only child, who would presumably be 
most concerned to establish a direct right in his ward, 
has conceded that the word “offspring” as used in this 
will means the appellee only and not her descendants. 

C. Appellee at the death of her mother became vested 
with the corpus or principal of the estate, whether the 
v/ord “interest” be construed as intending to pass to 
her the corpus as such, or whether it be construed as 
intending to make a grant of income to her for a pe¬ 
riod without limit. 

(1) Testator provided that Mrs. Campbell’s offspring, 
upon her death, “shall be entitled to her interest”. He 
did not say that interest should be “paid” to such off¬ 
spring, nor did he make any provision for continuance of 
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the fund in trust in such case. Nowhere in the will did 
testator use the expression “shall be entitled to her (or 
his) interest”, except in the remainders to the offspring 
of his children, and in all other cases where he referred 
to interest as “income”, he made it quite clear what y-as 
meant. Of course, the testator could not have intended 
that Mrs. Campbell’s life estate should be transmitted 
to Mrs. Kinsey because that terminated with Mrs. Camp¬ 
bell’s death. The entire context of testator’s language 
makes it obvious that the “interest” transferred to Mrs. 
Kinsey was the entire beneficial interest which Mrs. 
Campbell had in the trust fund. 

(2) If testator had not so consistently used the word 
“interest” as referring to “income” prior to the bequests 
to the offspring of his children, there would be no question 
that his use of the word “interest” meant “share”. $ut 
there is no rule of law which requires that the same word 
be interpreted identically wherever it appears in a \yill 
(particularly where the will is drafted by a layman), and 
in the case of a will closely similar to the codicil here [in¬ 
volved, the word “interest” was interpreted to mean 
“income” in one connection, and “principal” in another. 
In the case of In re Jay cox’s Will , 233 App. Div. 07, 251 
NYS 573, affirmed 258 N. Y. 587, ISO N. E. 344, the Coijirt 
was confronted with a will which provided that the entire 
“interest” of the estate should be paid to testator’s widow 
for her lifetime; after her death, the income of the estate 
was divided among several beneficiaries, a typical provision 
reading as follows: 

“I give one-fourth of the interest of my property 
to Bertha M. Barrows and my sister Mrs. M. E. Harjd, 
share and share alike the same to continue during 
their lifetime and the same to then continue to th^ir 
lawful heirs if any.” 

The Court held that this provision created a life estate 
in the two persons named with a vested remainder in fee 
to their heirs, upon the following reasoning: 
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a. The word “interest’’ means “income” in the 
case of Bertha M. Barrows and Mrs. M. E. Hand, 
whose estate is limited to their lives. But the word 
“interest” does not necessarily mean “income”; it 
may mean, according to Webster’s Dictionary, “a 
right, title, share or participation in a thing”. 

b. If the use of the words “the same to then con- 
tinue to their lawful heirs” meant the same share of 
income as given to Bertha M. Barrows and Mrs. M. E. 

Hand, the Court would be confronted with a viola¬ 
tion of the rule against perpetuities. But the words 
“to continue” may mean to “remain, to abide, to stay 
and be permanent”. In connection with the use of 

the words “lawful heirs” and the dual meaning of the 1 

word “interest”, the Court held that this provision 
vested the corpus of the estate in such heirs. And as 
the Court added: “Such an interpretation will pre¬ 
vent intestacy as to any part of the estate and is 
not forced.” 

We submit that the Jaycox case (which is not based upon 
any peculiar statutory provisions of New York but upon 
general principles) is persuasive authority by which the 
Court in this case (a) may interpret “interest” to mean 
“income” initially and “principal” ultimately and (b) 
hold that such “interest” vested in Mrs. Kinsey, both to 
avoid violation of the rule against perpetuities and to 
avoid intestacy. 

A result strikingly similar to that reached by the New 
York Court in ttie Jaycox case was attained by Judge 
Holtzoff in the recent case of Lewis v. Cockrell (D. C. 

D. C.), 80 F. Supp. 3S0. It was necessary to construe a 
will which provided: “The income thereof . . . shall be 
equally divided between my two daughters . . . and in the 
event of the death of either or both, to the use and benefit i 

of their respective child or children.” The Court pointed 
out that the will, if literally construed, would have created 
life estates only in the grandchildren, which would in turn 
have led to intestacy and violation of the Rule against 
Perpetuties. To avoid this result, the Court held that a 
remainder vested in the grandchildren. 
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(3) Even if we assume that testator, in providing that 
the “interest” of Mrs. Campbell passed to her offspring, 
intended only that the income of the entire estate should 
pass to such offspring, such offspring would, upon univer¬ 
sally accepted principles, be entitled to a fee simple in¬ 
terest. It is to be noted that testator gave such “interest” 
to Mrs. Campbell’s offspring without limitation as to tiijie, 
and with no remainder over, since the only limitation over, 
for charitable purposes, was based upon the contingency 
that there be no offspring. To quote from two standard 
authorities: 

! 

“If by the terms of a trust a beneficiary is entitled 
to the income from the trust property perpetually apd 
there is no other disposition of the beneficial in¬ 
terest, the beneficiary is the sole beneficiary of the 
trust; if the trust is a trust of land he has an equitable 
interest in fee simple, and if it is a trust of personality 
he has an absolute equitable interest.” (Restatement 
of the law of trusts, Para. 128b. Disposition of Ip- 
come. ) 

“Where the income in personalty is given to one, 
without limiting it to his life, it is held that absolute 
ownership of the property from which the income is 
derived passes to the legatee.” (3 Page on Wills (Life¬ 
time Ed.), Sec. 1148 at P. 419) 

i 

The general principle of law above recited has bedn 
approved by the Courts in substantially every jurisdiction 
in which the question has arisen, including the District of 
Columbia and Maryland (Well ford v. Snyder , 137 U. 
521, 11 S. Ct. 183, 34 L. Ed. 780,—an appeal from tl)e 
D. C. Supreme Court; Syfer v. Fidelity Trust Co ., 184 M<tl. 
391, 41 A. (2) 293.) While no effort has been made tjo 
examine the decisions from all jurisdictions in detail, we 
think it worth while to cite certain cases decided in Nejv 
Jersey and New York because the testamentary instru¬ 
ments involved were so analagous to the codicil now bi- 
fore the Court for construction. 
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In the ease of Westfield Trust Co. v. Beekman, 97 N. J. 
Eq. 140, 128 A. 791, affirmed, 99 N. J. Eq. 435, 131 A. 924, 
the court was required to construe Item Sixth of the will 
of testator, which provided for the disposition of the in¬ 
come of a certain portion of the estate held in trust but 
made no specific disposition of corpus. Item Sixth(b) 
disposed of one-fourth portion of the income as follows: 

(b) “One-fourth portion thereof shall be paid by 
said trustees annually, to my cousin, Natalie Wilmer 
Wood, wife of Walter Wood, during her natural life, 
and upon her demise said portion shall be paid an¬ 
nually to her heirs.” 

In lidding that this provision gave a life estate to 
Natalie Wilmer Wood with a vested remainder in corpus 
in her heirs, the Court said: 

“The rule applicable is that where there is a be¬ 
quest of income from real or personal estate, or from 
both, without limit of time, or gift over which can 
operate, it is a bequest of principal, if there be no 
expression in the will of a contrary intent. The rule 
applies whether the gift of income be direct or through 
the intervention of a trustee, and is not to be de¬ 
feated because some duty in realizing assets and se¬ 
curing and paying the income is cast upon the trus¬ 
tees." Traphagen v. Levy, 45 NJ Eq. 448: Passman 
v. Guarantee Trust Co., 57 NJ Eq. 273; Frelinghuysen 
v. Frelinghuysen, 80 NJ Eq. 494.” . . . 

“By subdivision (b) of paragraph 6 the testator 
directed his trustees to pay one-fourth portion of the 
income of his residuary estate annually to Natalie 
Wilmer Wood during her natural life, and upon her 
demise to pay said income annually to her heirs with¬ 
out limit as to time. The will makes no disposition 
of the portion of the residuary estate from which this 
income is to be derived. This provision expressly 
limits the period for the payment of income to Natalie 
Wilmer Wood, and amounts to a life interest in in¬ 
come to her, and, under the rule stated in Traphagen 
v. Levy and the other cases above cited, an absolute 
bequest and devise of the corpus of the residuary estate 
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producing such income to the heirs of the life tenant. 
The provision of this subdivision that, after the death 
of Natalie Wilmer Wood, the income shall be paid 
annually to her heirs, without limit of time, does not 
offend the rule against perpetuities, because the g^ft 
of income to such heirs carries with it the corpus, whi<bh 
vests immediately to such heirs.” 

A New York case of interest is the case of In re Titch’s 
Estate , 165 Mi sc. 346, 300 N. Y. S. 1132, affirmed, 281 N. Y. 
697, 23 N. E. (2) 535. The authority of this case has been 
questioned by other counsel on the ground that it whs 
decided on the basis of New York statutory provisiors. 
While one aspect of this case was decided on the basis of 
the New York Statute against accumulations, the basis 
upon which it was cited by us has nothing to do wi:h 
that statute, but is upon general principles followed in fill 
jurisdictions. 

Because of its close analogy to the codicil here involved, 
we desire to summarize the Tuch case above cited: 

The will of the testator created a trust fund at his 
death, the income of which was to be payable in speci¬ 
fied shares to testator’s widow and children until tljie 
death of the widow. Upon the death of the widoiv, 
the residue of the estate was left in trust under the 
following provisions: 

“The income of said estate * * * to be paid quar¬ 
terly, share and share alike, to such of my children 
as shall at that time, namely, immediately upon tlje 
death of my wife, Elenore B. Tuck, be living aijd 
to the descendants then living of such children of mihe 
as shall have died before said date, such descendants 
to take the share the parent would have received haid 
he or she then been living.” 

The will also contained a provision bequeathing tljie 
entire residue of the estate to named charitable insti¬ 
tutions if the testator’s widow should die leaving her 
surviving no children or descendants. 

The Court held that the principal of the residuary 
trust fund vested upon the death of the widow in tlfe 
children or their descendants who survived her, stag¬ 
ing as follows: 
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“The testator’s dominant purpose was clearly to 
take care of his descendants after the death of his 
widow. Only in the event of her death without de¬ 
scendants was the alternative disposition of principal 
under the will to the charitable institutions to take 
effect. It is highly illogical to assume, therefore, that 
the testator intended, if his widow were survived by 
the descendants whom he so carefully described, to 
give the latter only the income, but, if he left no de¬ 
scendants at the date of death of the widow, that he 
intended to bequeath the remainder to charities. His 
primary purpose was to make outright and absolute 
grants of the principal in proportion based upon the 
number of descendants as of the date of death of his 
widow under a stirpetal distribution. Legality rather 
than illegality must be presumed as part of the testa¬ 
tor’s purpose. If the trust were held to continue dur¬ 
ing the lives of the descendants of the tesatator, after 
the death of the widow, it would destroy the testa¬ 
mentary plan and invalidity would result because of a 
suspension of the trust for possible lives not in being.” 

There is no object in further lengthening this memo¬ 
randum by the citation of authorities from all jurisdic¬ 
tions, because we are not advised that any counsel in this 
case has directly challenged the authorities or the general 
rule which we have cited. 

The argument of appellees that the New York case 
above cited reflects a peculiar New York rule falls to the 
ground when it is noted that the same rule applies in all 
jurisdictions. The attack on the authority of the Westfield 
case is based upon the assumption that the codicil here 
involved creates a life estate. But there is no word sug¬ 
gestive in the codicil that Mrs. Kinsey will take only a 
life estate. The provision that Mrs. Campbell’s offspring 
“shall be entitled to her interest” suggests a gift without 
limit as to time. To insert the word “life” would be a 
gratuitous addition to testator’s language, in direct con¬ 
tradiction of the presumption against an interpretation 
which would violate the Rule against Perpetuities. 



D. If the codicil had expressly created a life estate in 
Mrs. Kinsey after the death of her mother, such life 
estate would be valid regardless of the failure of any 
subsequent estates. 

We deem the discussion of a life estate in Mrs. Kinstey 
to be unimportant, since under our views, she is vested 
with an absolute estate in fee. We feel compelled, holw- 
ever, to call to the attention of the Court a misapprehen¬ 
sion of the applicable rule of law which is set out in tke 
brief of one of the individual appellants. We allude to t^ie 
assertion that because Mrs. Kinsey was born in 1914, after 
the execution of the codicil in 1912, she could not be tjie 
beneficiary of a life estate following the death of her 
mother. Appellant has fallen into a double error, tjie 
correct applications of law being as follows: 

First, since Mrs. Kinsey was born before the death pf 
testator in 1919, she was a life in being at his death, whibh 
is the applicable date with respect to a perpetuity rather 
than the date of execution of the codicil. 


Second, if an express life estate had been created fpr 
Mrs. Kinsey following her mother’s death, such life estate 
would have been valid whether or 
living at testator’s death, since such 
vested immediately upon the death 
in being at testator’s death. As 
Rule Against Perpetuities, Second 
p. 219: 

“And if anything is now well settled in the law it 
that a life estate, good in itself, is not destroyed by tl| 
remainder over being bad for remoteness or for any otho 


not Mrs. Kinsey ivhs 
life estate would have 
of her mother, a life 
stated by Gray, Tliie 
ed., Para. 249(a), Jit 


reason 


i > 


CONCLUSION 

I 

i 

It is respectfully submitted that the appellee, Maijy 
Elizabeth Campbell Kinsey, is entitled to be paid the entire 
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corpus or principal of the estate here involved, less only 
such portions of the small specific trusts above mentioned 
as are payable to others, and that the judgment of Chief 
Judge Laws of the District Court should be affirmed. 

Respectfully submitted, 

A. G. Nichols, Jr., 

Attorney for Appellee, Mary 
Elizabeth Campbell Kinsey 
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United States Court oi Appeals 

I 

Fob The District of Columbia Cikcuit. 

I 

No. 10,420. 

Lucille H. Hilton, Appellant, 

v. I 

Mary Elizabeth Campbell Kinsey, et al., Appellees; 

No. 10,421. 

Charles Lee Williams, et al.. Appellants, 

v. 

Mary Elizabeth Campbell Kinsey, et al., Appellees; 

No. 10,422. 

The Little Sisters of the Poor, et al., Appellants, 

v. 

Mary Elizabeth Campbell Kinsey, et al.. Appellees. 

Appeal from the United States District Court for the 

District of Columbia. 

BRIEF FOR APPELLEE, AMERICAN SECURITY AND 
TRUST COMPANY, TRUSTEE. 

This Appellee, as Trustee appointed by the District 
Court, occupies a neutral position as between conflicting 
claims to the trust assets now in its possession. As to any 
claims to income previously paid out and accounted for, 
however, this appellee is vitally concerned. This brief is 





submitted for two purposes: First, to state its position on 
the charitable trust provisions of the will, and Second, to 
show that claims to income earned before July 27, 1947, 
are not involved and in any event w'ould be foreclosed by 
estoppel, laches and prior adjudication. 

The Charitable Trust. 

Under certain conditions, the testator provided for a con¬ 
tinuing 15-year trust for “the relief of the respectable, in¬ 
digent and destitute widows worthy of aid, over fifty-eight 
(58) years of age, preferably the eldest, born in the Dis¬ 
trict of Columbia, of the white race, to alleviate their con¬ 
dition as far as it will go.” (App. 5, 14) Whether the 
conditions for the establishment of such a charitable trust 
have been fulfilled is in dispute in these proceedings. Since 
the two charitable corporations, appellants in No. 10,422, 
argue that the conditions have been fulfilled, the interests 
of the indefinite class of charitable beneficiaries are vir¬ 
tually represented and the trustee feels justified in remain¬ 
ing neutral, except to say, as it did in the court below, that 
it stands ready to perform the charitable trust if held to be 
operative to any extent, and that if the testamentary pro¬ 
visions are unworkable, a plan to approximate the testa¬ 
tor’s intent can be devised and submitted for approval. 
See Supplement A of this brief. 

Claims to Income. 

The petition for instructions (App. 2-10) placed in issue 
the proper disposition of the principal of the trust estate 
and the income after the death of Mrs. Campbell on July 
27, 1947. The income on $5,000 had been paid to Samuel 
Hilton until his death in 1944 (App. 3, 6, 13). All other 
income after the death of J. Franklin Hilton in 1941 (App. 
6) had been paid to Mrs. Campbell during her life. Ac¬ 
countings showing these payments were filed. The allega¬ 
tions to this eifect in paragraph 6 of the petition (App. 
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6-7) were admitted in the answers of Mrs. Kinsey (App. 
23) and of the Estate of J. Franklin Hilton (App. 29), but 
the answers of the charitable corporations (App. 25) an!d 
of the Estate of Samuel Hilton (App. 27) disclaimed knowl¬ 
edge on this point, although the accounts were on file. | 
The answers to the petition for instructions as originally 
filed made no claim to past income and made no attempt 
to question these accountings. 

This appellee’s first account, for the period from April 8, 

1942, the date of its appointment as trustee, to April 8, 

1943, had been approved on July 5, 1944. All defendants, 

by their attorneys of record, consented in writing to ah 
order entered in this cause on March 11, 1949, approving 
the second, third, fourth and fifth accounts of this appellee!, 
covering the period from April 8, 1943, to July 27, 1947L 
See Supplement B of this brief. This consent order com 
eludes as follows: | 

“Ordered that said Second through Sixth* Accounts 
of the American Security and Trust Company, trusteej 
as aforesaid, and the said Report of the Auditor, be^ 
and they hereby are approved, ratified and confirmed, 
and that payments claimed by said trustee in its said; 
Accounts be and they hereby are allowed.” 

All parties are therefore effectually concluded by ad¬ 
judication as to any claims to income prior to July 27,1947. 

The record, however, may not be clear on this point and 
calls for some clarification, if necessary by the certifica¬ 
tion of additional documents to this Court. To avoid ex¬ 
pense, however, the following statement of certain pro¬ 
ceedings below is offered in the hope that all counsel can 
agree thereto. | 

When Sarah C. Hilton, income beneficiary of $4,000 
(App. 13), died in 1931 (App. 6), the $4,000 was not sepa-1 
rated from the trust and distributed, but remained in pos¬ 
session of the trustees as a part of the corpus. 


The Sixth Account covered a period after July 27, 1947. 
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When Mrs. John H. Burch, income beneficiary of $3,000 
(App. 13), died in 1934 (App. 6), the $3,000 was not sepa¬ 
rated from the trust and distributed, but also remained in 
possession of the trustees as a part of the corpus. 

J. Franklin Hilton was one of the trustees at these times 
and up to his death in 1941. Evidently both J. Franklin 
Hilton and Mrs. Campbell understood the trust to require 
that these amounts remain in the trust, or they preferred 
to leave them so invested. From the death of the respec¬ 
tive beneficiaries up to the death of J. Franklin Hilton, all 
trust income (except the interest on $5,000 paid to Samuel 
Hilton), including the income from the unsegregated $3,000 
and $4,000, was divided equally between J. Franklin Hilton 
and Mrs. Campbell. 

When J. Franklin Hilton died in 1941, his accounts of the 
trust were settled in proceedings before the Auditor and 
approved by the Court. All parties consented to the refer¬ 
ence to the Auditor and were notified of the hearing. The 
Estate of J. Franklin Hilton received accrued income due 
him as beneficiary and commissions on income and princi¬ 
pal due him as a trustee. The record does not show that 
any other claim to corpus was then made by his estate or 
by any other party. 

After the death of J. Franklin Hilton, Mrs. Campbell 
received all of the income except interest on $5,000. Upon 
the death of Samuel Hilton, income beneficiary of $5,000 
(App. 13), in 1944 (App. 6), the $5,000 was not separated 
from the trust and distributed but remained as a part of the 
corpus, and thereafter Mrs. Campbell received all of the 
income of the trust, including the income from the unsegre¬ 
gated amounts of $3,000, $4,000, and $5,000. 

Mr. Burkart was appointed sole trustee and acted as such 
from 1941 until his death in 1942 (App. 5). Mrs. Campbell 
then filed a petition, describing herself as sole surviving 
beneficiary, asking the appointment of this appellee, Ameri¬ 
can Security and Trust Company, as trustee “to pay over 
to the use of this Petitioner as the surviving beneficiary of 
the said Estate the income thereof.” Consents reciting 
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“that without further notice to me, the Court may grant| 
all the prayers of said petition” were filed on behalf of 
Samuel Hilton and the two charitable corporations. 

The American Security and Trust Company was apn 
pointed on April 8, 1942 (App. 5), and with full notice tol 
surviving parties, the account of Mr. Burkart to the datej 
of his death, showing payment of all income (except income 
on $5,000) to Mrs. Campbell was approved (App. 4). Dis¬ 
tribution of income by previous trustees was thus accounted 
for, and as stated, the accountings of the present trustee 
have also been approved. 

In the proceedings on motion for judgment on the plead¬ 
ings (App. 35), memoranda were filed on behalf of all 
claimants. The Estate of Samuel Hilton argued that in-1 
testacy occurred as of testator’s death in 1919 and there 
should be an accounting of income paid out inconsistently 
with this theory. The Estate of J. Franklin Hilton argued 
that it was entitled to $6,000, “plus interest, from the date 
of death of Samuel Hilton.” Language asserting this 
claim was added to the answer by amendment on May 14, 
1948 (see Transcript, p. 38, App. 30). 

Concerned lest these arguments might affect the previous 
accountings, this appellee addressed a letter to the Court 
(Supp. A of this brief), with copies to counsel, stating that 
“none of the pleadings, as we understand them, purport to 
claim anything other than principal and income accumu¬ 
lated since that date [July 27, 1947], so that nothing but 
the present disposition of such principal and accumulated 
income is at issue.”* 

In the first opinion, the lower court recognized this limi¬ 
tation (App. 40): 

“* * * After the deathly Joseph A. Burkhart, who 
wms appointed trustee by this Court, and before his 

* At that time, counsel for trustee was not aware of the amendment actually 
made in the answer of the Estate of J. Franklin Hilton (Transcript, p. 38, 
App. 30). In open court leave to amend was granted, but this appellee had 
no notice that the amendment had been made. 
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final account was approved, Catharine S. Campbell 
filed a petition seeking appointment of a successor 
trustee and payments of income from the estate. She 
described herself as the sole surviving beneficiary of 
the estate of her father. While none of the claimants 
to the corpus is held to any construction which he then 
placed upon his right to corpus, nevertheless the acqui¬ 
escence of the various beneficiaries prevents them and 
their successors in interest from now questioning Mrs. 
Campbell’s right to the entire income between the time 
of her brother’s death and of her owm death.” 

This opinion did not award anything to the Estate of J. 
Franklin Hilton. 

A petition for rehearing reasserted the claim to $6,000 
with interest from the death of Samuel Hilton. Meantime 
all parties consented to approval of the trustee’s accounts. 

In the second opinion, however, the Court apparently 
overlooked the fact that all previous income had been ac¬ 
counted for and sustained the claim as follows (App. 43): 

“Before his death on April 18,1941, J. Franklin Hil¬ 
ton was entitled to the following: 

“ (a) At the time of the death of Sarah C. Hilton on 
December 22, 1931, one-half of the corpus of the sum 
of $4,000 invested for the benefit of Sarah C. Hilton. 

“ (b) At the time of the death of Mrs. John H. Burch 
on June 18, 1934, one-half of the corpus of the sum of 
$3,000 invested for the benefit of Mrs. Burch. 

“In the event his share of any of the sums mentioned 
were not paid to him when his rights accrued, the said 
shares, together with income thereon, are now payable 
to Lucille Hilton, his Executrix.” 

The trustee would have been obliged to ask for reconsid¬ 
eration, but to expedite conclusion of the case, the parties 
concerned, namely the respective Estates of J. Franklin 
Hilton and of Mrs. Campbell, stipulated for a compromise 
payment of $430 out of accumulated income to the Estate 
of Mr. Hilton “in lieu of income on * * * $3,500 for the 
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period from April 18,1941, to July 27,1947.” The stipula¬ 
tion was embodied in the terms of the judgment (App. 45, 
46). The stipulation as filed below is printed as Supple¬ 
ment C hereto. 

In the brief for the Estate of J. Franklin Hilton (N^>. 
10,420) claim is still made for income on $6,000. In vielY 
of the foregoing this claim must be limited to income from 
July 27, 1947, only. 


Conclusion. 


The trust had thus continued for several years on the as¬ 
sumption that the smaller funds were part of the corpub 
and that Mrs. Campbell was sole income beneficiary except 
for Samuel Hilton’s income from $5,000. The parties hacjl 
ample opportunity to question this arrangement. They did 
not do so, and finally consented to accounts showing pay¬ 
ment of income accordingly. 

The judgment as entered below fully protects the trusted 
Should there be any reversal or modification thereof, as tcj 
which the trustee remains neutral and takes no position^ 
the adjudication should be limited to instructions on disj 
tribution of the principal and the income accumulated sine b 
the death of Mrs. Campbell. | 

Respectfully submitted, 

G. B. Craighill, 

i 

Llewellyn C. Thomas, 

Hibbs Building, 

Washington 5, D. C., 

Attorneys for Appellee, 
American Security and 
Trust Company, Trustee. 


I 
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SUPPLEMENT A. 

Honorable Bolitha J. Laws 
Chief Justice 

District Court of U. S. for D. C. 
Washington, D. C. 

Dear Judge Laws: 


June 4, 1948 


Equity No. 42,193 

American Security and Trust Company, 
Trustee, v. Kinsey, et al. 


As attorneys for the American Security and Trust Com¬ 
pany, Substituted Trustee under the will of James H. Hil¬ 
ton, deceased, aligned as plaintiff in the above cause, we 
have received copies of memoranda submitted on behalf of 
the various parties to the controversy over the meaning of 
the first codicil of the testator. The Trustee, as a stake¬ 
holder, desires to remain aloof from the controversy, but 
would feel impelled to become an active party if any claim 
is made to have the past performance of the trust, prior to 
the death of Catherine Hilton Campbell on July 27, 1945, 
reopened. 

None of the pleadings, as we understand them, purport 
to claim anything other than principal and income accumu¬ 
lated since that date, so that nothing but the present dis¬ 
position of such principal and accumulated income is at 
issue. The memorandum on behalf of the Executors of 
Samuel L. Hilton, however, in paragraph (c) on page 5 and 
paragraph (i) on page 7 appears at first blush to call for 
an accounting of the income from the death of the testator 
in 1919. Counsel for these parties, however, has orally as¬ 
sured us that without prejudice to any of his argument on 
the meaning of the codicil he does not intend by these para¬ 
graphs to make any claim to income prior to Mrs. Camp¬ 
bell’s death. It was agreed that we should write to you 
accordingly, and we consequently refrain from burdening 
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the case with arguments of law and fact which we feef 
would foreclose any reopening of the prior administratioiii 
of the trust. 

It has also been suggested that there is no representation 
of the “respectable, indigent and destitute widows worthy 
of aid, over fifty-eight (58) years of age, preferably th4 
eldest, born in the District of Columbia, of the white race,’? 
who would benefit from the 15-year charitable trust, if il[ 
should become operative. The Trustee stands ready to per-* 
form this provision, if the Court should determine that ill 
is operative as to any portion of the estate; and if it de-| 
velops that the plan as set forth in the codicil itself is not| 
workable, an approximation of the testator’s intent can be 
devised and submitted for approval. Since this trust de^ 
pends on the same condition as the gift over to The Little 
Sisters of the Poor and the Home for Incurables, whose in-1 
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terests are already ably represented, we feel that the 15-i 
year charitable trust for the indefinite class of aged persons 
is effectively and virtually represented before the Court,! 
and the Trustee is, therefore, justified in occupying a neu-l 
tral position. 

Copies of this letter are being sent to all of counsel in the 
case. 

Respectfully yours, 

McKenney, Flannery & Craighill 
By Llewellyn C. Thomas, 

LCT :LB 
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SUPPLEMENT B. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA. 

Equity No. 42,193. 

American Security and Trust Company, a corporation, 
Substituted Trustee u/w of James H. Hilton, deceased, 
Plaintiff , 

v. 


Mary Elizabeth Campbell Kinsey, et al, (originally 
O’Brien v. Campbell), Defendants. 

Order Ratifying Accounts. 

Upon consideration of the Second through Fifth Ac¬ 
counts and Reports of the American Security and Trust 
Company, appointed as substituted trustee under the will 
of James H. Hilton, deceased, filed herein May 1, 1944, 
October 10, 1947 and November 25, 1947, and upon con¬ 
sideration of the Report of the Auditor filed herein Octo¬ 
ber 14, 1948, and it appearing to the Court that no excep¬ 
tions to said Accounts or to said Report have been filed, 
and the time for filing such exceptions has expired, and 

Upon consideration of the Sixth Account and Report of 
said trustee filed herein July 30, 1948, and the parties by 
their attorneys having consented to the approval of said 
Sixth Account without reference to the Auditor, it is this 
11th day of March, 1949, 

Ordered that said Second through Sixth Accounts of the 
American Security and Trust Company, trustee as afore¬ 
said, and the said Report of the Auditor, be, and they here¬ 
by are approved, ratified and confirmed, and that payments 
claimed by said trustee in its said Accounts be and they 
hereby are allowed. 

/s/ Bolitha J. Laws, 

Judge. 
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Consented to: 

Arthur G. Nichols, Jr., 

Attorney for Defendant 
Mary Elizabeth Campbell Kinsey. 

Arthur J. Phelan, 

Attorney for Defendant 
Little Sisters of the Poor. 

Richard H. Wilmer, 

Attorney for Defendant 
Washington Home for Incurables. 

Julius Aronofp, 

Attorney for Defendants Charles Lee Williams 
and National Savings and Trust Company. 

William T. Hannan, 

Attorney for Defendant 
LuciUe H. Hilton. 

Ford E. Young, Jr., 

Guardian ad litem for Defendant 
James Hilton Kinsey. 
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SUPPLEMENT C. 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA. 

Equity No. 42,193. 

American Security and Trust Company, a corporation, 
Substituted Trustee u/w of James H. Hilton, deceased, 
Plaintiff, 

v. 


Mary Elizabeth Campbell Kinsey, et al, (originally 
O’Brien v. Campbell), Defendants. 

Stipulation. 

It is hereby agreed and stipulated by and between de¬ 
fendants Mary Elizabeth Campbell Kinsey, individually 
and as Administratrix of the Estate of Catherine S. Hilton 
Campbell, deceased, and Lucille Hilton, individually and as 
Executrix under the will of J. Franklin Hilton, deceased, 
and the plaintiff, American Security and Trust Company, 
Substituted Trustee under the will of James H. Hilton, de¬ 
ceased, acting by their attorneys of record, as follows: 

1. That neither J. Franklin Hilton nor his estate ever 
received the sum of $3,500 from the principal of the trust 
estate of James H. Hilton to which the opinion filed herein 
on May 9, 1949, holds J. Franklin Hilton was entitled, and 
that said amount was retained by successive trustees as a 
part of the principal of the trust estate, and is now so held 
by the plaintiff trustee. 

2. That all of the net income of said amount of $3,500, to 
which said opinion holds J. Franklin Hilton was entitled, 
received and accrued to the death of J. Franklin Hilton on 
April IS, 1941, was paid to him or to his estate. 
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3. That the net income of said amount of $3,500, eari^ed 
between the death of J. Franklin Hilton on April 18, 1941, 
and the death of Catherine S. Hilton Campbell on July ^7, 
1947, was paid by the plaintiff trustee and its predecessor 
as trustee, to Catherine S. Hilton Campbell or her estajte, 
on the theory that she was the sole beneficiary of the incotne 
of the entire trust, including said sum of $3,500. 

4. That the income of said amount of $3,500, earned sinjce 
July 27, 1947, has been accumulated by the plaintiff trustjee 
and remains in its possession. 

5. That in order to resolve questions as to the amount of 
the net income on said $3,500 to be paid to the estate of 
J. Franklin Hilton in accordance with said opinion and as 
to the source from which such income is to be paid, tjie 
parties to this stipulation agree that subject to the approval 
of the court, the final judgment herein shall provide for tjie 
following payments to Lucille Hilton, Executrix under tne 
will of J. Franklin Hilton: (a) out of the principal of the 
trust estate, the amount of $3,500, and (b) out of the Ac¬ 
cumulated income of the trust estate in possession of tpe 
plaintiff trustee, the sum of $430 (representing a compro¬ 
mise on the amount of income on said $3,500 for the period 
from April 18, 1941, to July 27, 1947) plus the accrued npt 
income of $3,500 from July 27, 1947, to the date of pay¬ 
ment. 

6. That the purpose of this stipulation is only to deter¬ 
mine the source and amount of the income payable on sa}d 
sum of $3,500 for the period from April 18, 1941 to July 
27, 1947, and for the period thereafter, in the event it is 
finally adjudged that said sum of $3,500, and the inconne 
thereof, is payable to the estate of J. Franklin Hilton arid 
that the entire balance of the estate is payable to Maify 
Elizabeth Campbell Kinsey in accordance with the opiniqn 
filed May 9, 1949, and that this stipulation shall not be coi- 
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strued as a waiver of the right of any of the parties hereto 
to appeal from the judgment in this cause. 

Arthur G-. Nichols, Jr., 

Attorney for Defendant Mary Elizabeth 
Campbell Kinsey, individually and as ad¬ 
ministratrix of the estate of Catherine S. 
Hilton Campbell, deceased. 

William T. Hannan, 

Attorney for Defendant Lucille Hilton, in¬ 
dividually and as executrix under the will 
of J. Franklin Hilton, deceased. 

McKenney, Flannery & Craighill. 

By Llewellyn C. Thomas, 

Attorney for the Plaintiff, American Se¬ 
curity and Trust Company, Substituted 
Trustee u/w of James H. Hilton, deceased. 
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1. The Charities do not have and have never claimed any 
right to income from the trust estate. Their claim is lim¬ 
ited to corpus and is necessarily unaffected by approval of 
prior income distributions to which they had no right. 

On page 6 of the brief for Mrs. Kinsey it is stated that 
all parties to this cause, by approving the trustee accounts, 
have in effect acquiesced in a construction of the codicil 
under which Catharine S. Hilton Campbell, the mother of 
Mrs. Kinsey, was regarded as the sole beneficiary of the 
income of the estate at the time of her death in 1947. From 
that failure to question the distribution of income, the brief 
obliquely challenges the construction of the codicil as to 
disposition of corpus which is urged by The Charities—that 
they are ultimately entitled to one-half of the residue of the 
estate—and seeks to draw support for construing the codi¬ 
cil to vest the entire residue in Mrs. Kinsey. This is un¬ 
warranted. 

The Charities do not have, nor have they ever claimed, 
anv right to income from the trust estate. Their claim is 
limited to corpus only. Throughout this construction suit 
The Charities have consistently contended that they are 
the proper recipients of one-half of the corpus of the resid¬ 
uary estate after the expiration of a fifteen-year trust in 
favor of a named class of widows. At the earliest, that 
trust would not expire until April 18, 1956, fifteen years 
from the death of J. Franklin Hilton. Until then it is diffi¬ 
cult to see how The Charities could give anything more 
than a pro forma approval to any disbursement of income 
from the trust estate, since they had no claim to it and 
therefore no standing to challenge its distribution. All 
that The Charities in fact did was to give such pro forma 
approval. Certainly the failure of The Charities to object 
to the distribution of income to which they had no right 
cannot conceivably have affected their interest in the cor¬ 
pus of the estate. It can clearly form no basis for saying 
that The Charities are estopped from maintaining what 
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they have consistently maintained throughout this con¬ 
struction suit—that they are ultimately entitled to one-half 
of the residue of the estate after the expiration of a fifteen- 
year trust in favor of a named class of widows. 

Contrary to the inference on page 2 of the brief for ap¬ 
pellee American Security and Trust Company, the inter¬ 
ests of the named class of widows have not been virtually 
represented by The Charities. Although it is true that a 
conclusion of this litigation giving effect to the construb- 
tion of the codicil which The Charities believe to be correct 
and just will also mean that the widows will be the benefici¬ 
aries of a fifteen-year trust, the widows are not now anid 
never have been represented by anyone, other than perhaps 
the trustee, with respect to whatever rights they may haye 
to the income from this trust estate. The Charities, witjh 
their interest being limited to the ultimate disposition pf 
the corpus, have not had any standing or occasion to assent 
the rights of the widows to income from a preceding tru^t 
estate for fifteen years. 

The Charities believe that the fifteen-year trust for wid|- 
ows should have been created upon the death of J. Frankliji 
Hilton on April 18, 1941, and that they should be entitle^ 
to one-half of the residue of the estate at the expiration of 
fifteen years from that date, or April 18, 1956. Howeveij, 
the attention of The Charities was not really focused oifi 
the proper construction of the codicil until the institution 
of this construction suit after the death of Catharine S|. 
Hilton Campbell in 1947. Since The Charities do not havb 
any possible claim to the payments which wrere made t<|> 
Mrs. Campbell during her lifetime, they have not at any¬ 
time endeavored to have those payments undone, and will 
not do so. Similarly, The Charities have never claimed 
and are not now claiming that any income payments made 
by the trustee should have gone to them. 
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2. The construction of the codicil urged in the brief for 
The Charities is correct. 

In passing we wish to dispose of two points raised in the 
brief for Mrs. Kinsey as reasons for construing the codicil 
contrary to the construction urged by The Charities. 

On page 10 of the brief for Mrs. Kinsey it is stated: 

“It is hard to believe that the Charities seriously con¬ 
tend that testator 'would have desired a trust fund of 
$5,000 to be set up for 15 years, and the interest there- -i 
from, which even at 6% would be only $300 annually, 

‘to be applied by the best method to the relief of the 
respectable, indigent and destitute widows worthy of 
aid, * • * , to alleviate their condition as far as it will 
go’.” i 

There is no intimation from the language used by the 
testator that he proposed to remedy the condition of all 
destitute widows in the District of Columbia, and The Char¬ 
ities wish further to suggest that $300 per annum in the 
year 1912, when the testator expressed his wish, would have 
gone a long way to “alleviate” the “condition” of at least 
one of the “respectable, indigent and destitute widows”. 

The sum of $300 had far more purchasing power in 1912 
than it has in 1950. Moreover, the testator saw nothing 
absurd or insufficient about a $5,000 trust fund. He deemed 
that amount enough for his son Samuel, and he created 
smaller trust funds for his niece and his stepdaughter. 

The brief for Mrs. Kinsey also attempts to ridicule the 
idea of two trusts beginning and ending on different dates 
being set up in the same instrument (p. 10). This argu¬ 
ment does not merit comment in view of the frequency with 
which this same practice is followed in the most skillfully 
drawn documents. 
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CONCLUSION. 

The Charities reiterate that their rights in the estate pf 
James H. Hilton are limited to the ultimate disposition of 
the corpus thereof. Those rights are not in any way 
“changed’’ by the failure of The Charities to object to in¬ 
come payments to which they had no right. For the rea¬ 
sons stated here and in the main brief for The Charities It 
should be held that they are ultimately entitled to one-half 
of the corpus of the estate less $12,000 that should be prop¬ 
erly distributed between the estates of Catharine S. Hiltpn 
Campbell and J. Franklin Hilton. 

Respectfully submitted, 

Arthur J. Phelan, 

Attorney for The Little 
Sisters of the Poor. 

Richard H. Wilmer, 

John H. Pickering, 

Attorneys for The Washing¬ 
ton Home for IncurableL 



